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Select TUnrepottefc ^Decisions 

OF 

THE HIGH COURT OF TRAYANCORE. 


YOU IK 


■Before Mr-. Justice Rimkimmm Nair, 
and Air. Justice Gocinda Pillai. 

A. S. No. 89 of 1074. 

O, S. No. 192 of 107 3, Trivandrum District Court. 

23rd Vrischigom 1074. 

OOMAYA PARVATHI AMMAL KALYANI AMMAL 
—Plaintiff—Appellant. 

THAMPA PILLAI MURUKAPPA PILLAI 

and another—Defendants—Respondents 

■Mu. B, J. John .Vakil for Appellant. 

Mb. V. Stjbkamonia Aivar .Vakil for Respondents. 

Alienation by giving 'preference to one of the creditors —■ 
Decree, obtained prior to the alienation, against the debtor by 
another creditor—Effect of. 

An alienation by a debtor to one creditor, even if another creditor 
has obtained a decree against him, ancl the effect of the alienation would 
be to defeat hie execution, would not be fraudulent if the consideration . 

. JUDGMENT. 

1, In execution of a decree obtained by 2nd defendant 
against the 1st defendant on the 20th of Thulam 1072, tlio 
plaint properties wore attached in Raimi 1.078. The 1st 
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CIVIL defendant, who was subscribe r to a Chitty of which plaintiffs 
1074 husband was one of the foremen, executed to plaintiff a 

' v ' mortgage deed (Exhibit A) for 9,500fs. on the 2fith 'hyo 1072, 
Parv'atW h e > about 3 months after 2nd defendant’s decree, and this suit 
Animal was f or enforcement of that lien. The contending defendant (the 
Animal 2nd defendant) alleged that Exhibit A was executed to defraud 
®- her execution. Of the four items of consideration in 
PiUai 1 Exhibit A, the Zillah Judge allowed items yl) and (3), and dis- 
M ^ukappaallowed items (2), viz., l,7Sl|fs., the amount of 5 subscriptions 
1 81 ‘ due from one Subramonya Pillay, and (4j a ready payment of 
237^-fs. The plaintiff has appealed with reference to these 
items. 

2. The first item of Exhibit, A has been allowed by the 
Zillah Judge, though it related to future instalments due by 
a third person (one Parameswaran Pillay), oil the ground that 
the 1st defendant had rendered himself liable to pay the 
latter’s subscriptions by a security-bond (Exhibit D) executed 
to plaintiff’s husband. These were future subscriptions due 
by Parameswaran Pillay, which, were not strictly demaudable 
by the foreman from the 1st defendant as surety, until default 
was made by Parameswaran Pillay. The 1st defendant’s 
liability for the 2nd item seems sustainable on substantially 
similar grounds, though there was no formal security bond. 
Subramonia Pillay was a brother-in-law of the 1st defendant 
like Parameswaran Pillay. Exhibits G- and H, which appar¬ 
ently the lower court believes, show that Subramonia Pillay 
was only nominally a subscriber, audthat it was 1st defendant 
that always paid his subscriptions and received his prize-money. 
This is confirmed by the statements of plaintiff’s 3rd witness 
(plaintiff’s husband) and the 1st defendant, and has not been 
contradicted by any evidence on the side of the 2nd defendant. 
If this view of Subramonia Pillay’s' relation to the Chitty be 
correct, the 1st defendant was as liable to pay the subscriptions 
in Subramonia Pillay’s name as for that in his own name for 
. which the Zillah Judge has given credit, though the same- 
was not due at the date of Exhibit A. 

3. The ready-payment (the 4th item), which is Only 30' 
and odd rupees, is admitted by the 1st defendant, and we find 
no good grounds to disallow it on behalf of a creditor who attach¬ 
ed the property many months after, especially as it is not 
shown that the 1st defendant had not at the date of Exhibit A 
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any other property to answer for the 2nd defendant’s debt CIVIL, 
which was a hypothecation debt on other immoveable pro- 1074 


P err '?- Oomaya 

4. The Zillah Judge’s observations on the discrepancy 
in the statements of plaintiff’s husband (plaintiff’s 3rd witness) Kalyani 
and 1st defendant, are not supported by the records. There Ara ™ al 



The Judge seems also to have misread Exhibit H, as lie says 
that it does not support plaintiff’s contention, that the last 
three subscriptions were not paid by the 1st defendant. Ex¬ 
hibit H clearly says that these sums were taken from plaintiff’s 
husband’s own hands (82 j «<&§)), which is virtually a payment 
by plaintiff herself. We cannot endorse the Judge’s view that 
Exhibit A was executed to defraud the 2nd defendant. The 
latter had no lien on the property and had nothing more than 
a decree against the mortgagor, the 1st defendant. An alie¬ 
nation by the debtor to one creditor, even if another creditor 
has obtained a decree against him, and the effect of the alie¬ 
nation would be to defeat his execution, would not be fraudu¬ 
lent if the consideration was true (See I. L. E. 4 Bombay 
70). 

5. The plaintiff was, however, not right in claiming 
interest for the whole amount from date of Exhibit A, when,, 
in fact, it is admitted that part of the consideration was held 
in her own hands to be paid to her husband as the subscriptions 
fell due. However, as the whole money became due when the 
Chitty closed, which was before date of suit, plaintiff may have 
interest from date of suit up to date of payment at 6 p. c. 

6. In modification, therefore, of the Zillah decree, we 
give plaintiff a decree as prayed for, for the whole of the 
principal of Exhibit A with interest as specified in the last 
para. Plaintiff’s costs in both courts shall he a charge on the 
property hypothecated, and will be paid by defendants 1 and 2,. 
if the propety proves insufficient. 
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SHTJ'IOT UNI!EI’Ol;TI5D decisions. 


Before Mr. Juriice Oori.nda 1'illai, 
and Mr. ,India; Padmanabha lycr. 

A. S. No. 85 of 1076. 

0. S. No. 345 ul' 1074, Alloppey District Onurl. 

271,h Tlmlam 1077. 

GOVINDAN liAMAN—Plaintiff—Appellant. 

THE DEWAN OE TRAVANUORE and another 

—Defendants—Respondents. 

Mb. K. Rociiukrishna Makar. Vakil for Appellant, 

Mb. I. H. Pbinob .Head Sirkar Vakil for 

,1st Respondent, 

Me. E. J. JoJOf........Vakil for 2nd Respondent. 

Revenue sain — When not oal-id —Notice — Br.iw.haPs authority 
to revise. 

A Revenue sale, without notice to the owner of tho property Nold, is 
not valid. Tho fact, that thoro wove no arrears duo on Urn laud sold or 
from the real owner thoroof, makes tho sulo absolutely void. 

Tho Peishonrs oro not competent to hold any revision of the 
prooodura adopted for a Revenue sulo. Tho Uovornmont has such an 
authority for proper gruund anil after notion to party iiifoo-tod and the law 
provides no limitation of timo within which such ruvi-siim may ho made. 

JUDGMENT. 


Govinda Pillai, J :— 

1. The plaintiffs case is that the plaint, land Nos, l 
and 2 belong tu Eravi Narayanan of Madatluuiil Tarwad, 
having fallen to his share under u division in 105 0, O. S. 
No. 617 of 1048 of the Allo.ppcy Eillnli Court; that for. 
arrears ol: Qovormnont tax dun on thinn, they were attached 
and sold by tho Revenue Ollieer.s. and purchased by the 
plaintiff’s brother in 1009 and HUSO, that under his sale 
certificate (Exhibit A, dated 23rd Vrisc-higwn 1003) plaintiff’s 
brother was put in possession, that in consul [uonou of the 
complaint of one Vankittaruma Iyengar, judgment-creditor 
and auction-purchaser in execution of t.ho dooroo -in 
O S. No. 103 of 1059 against Eravi Kmhnan, brother’ 
and co-sharer of Eravi Narayanan, tho Government ■ 
'cancelled the Revenue sale to plaiudlFs brother, and plaintiff 
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was dispossessed, and the plaint properties were given over CIVIL 
to the' possession of Venkittarmnn Iyengar in - 1073. in ioW 

pursuance to the Peishkar’s order (Exhibit M, dated 5th 
•Vrisohigora 1073), which was continued by tlio Dewaii Raman 11 
(Exhii)it P.) The suit is, theroforo, for recovery of possession-^ . 

by virtue of the title created by the lie von ue sale under ’* 0 f Wan 
Exhibit A, or for return of the auction price paid. Travancoie. 

2. The 2nd defendant, who lias purchased Vonldttarainw 
Iyengar’s rights under the auction purchase, contends that 
at the division the plaint properties fell to the share of the 
judgment debtor in 0. S. 103 of 1059, and not to his 
brother Eravi Narayanan, that the Revenue sale in 1050 
and 1060 was irregular, and was finally declared to be so- 
by the Dowan in his order of 14th Vaikasi 1073 (Exhibit P)„ 
and that plaintiffs title under Exhibit A being thus finally 
declared to be invalid he is not entitled to a decree for tiie 
plaint properties. Tho 1st defendant, the Sirkar, substantially 
supports the 2nd defendant’s contentious. 

3. The Zillah Judge found tho 2nd defendant’s conten¬ 
tious to be correct, and dismissed plaintiff’s claim for the 
properties, but gave a decree against the 1st defendant for the 
return of the purchase money and costs. The 1st defendant 
has submitted to this decree. This appeal has been preferred, 
by the plaintiff, who impugns tho Zillah Judge’s finding, on 
the questions of law and fact arising in the case. 

4. The questions arising for decision from the arguments 
targed at the Bar are :— 

(1) Did the plaint properties belong to Eravi Narayanan, 
and were they saleable for arrears of tax duo by him 
in 1059 and luGO ? 

(2) .Wero the plaint lands actually sold under Exhibit A? 

(3) Was there irregularity in the Revenue sale, and is 
the title created by Exhibit A, the Revenue sale certi¬ 
ficate, valid ? and 

(4) Is the plaintiff’s suit for possession otherwise 
sustainable ? 

5. As to the first point, it is admitted by both parties 
that Exhibit 3 is a list which contains the properties that fell 
to the. share of Eravi Narayanan. The plaintiff’s contention. 
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CIVIL is that No.'6 of that list is the plaint property. But No-. © 
!M7 deals with properties in a tract called Tluunpankand Padom, 

which plaintiff’s brother (under whom plaintiff claims) has 
^Raman* 1 admitted to be quite distinct from Alanikiithsidi Padom, which 
v. is the tract in which tlio plaint properties lie (See Exliibt 1 ami 
Tlia Dowan plaint schedule). That tin wo two Pudoms lie far from 
Travaneore. each other, is clear from the lay of the properties as shown- 
in the plan Exhibit II, which has not boon disputed. Again, 
Exhibit IV shows that in 1058, i. o. before the sale, the 
plaintiff, in purchasing the Jontuotu right over property No. (3 
of Exhibit III, took them as 218 l’arahs of Thampankarai 
Padom lyiug not within tlio plaint boundaries, but the 
boundaries given in Exhibit III. On tlio other hand, in the 
hypothecation deed (Exhibit 7; taken from Bravi Krislinan 
by Venkittarama Iyengar in 10515 long before the dates 
of Exhibits IV and A, tlio properties of the plaint Eckkoiu 
were described as being the plaint boundaries and Eokkuins. 
Thus, while, on tlio ono hand, the properties allotted to 
Eravi Narayanan are seen from Exhibit HI to bo different 
from those of the plaint and known to bo so to tho 
plaintiff, even before ho purchased under Exhibit A, on 
the other hand, the plaint properties wore hypothecated 
with transfer of title deeds (see Exhibit 7) by Eravi Krislinan 
to 2nd defendant’s vendor long before tho date of Exhibit A. 
The Judge below has rightly dosoreditod Exhibits II and Gr. 
The former is an informal list alleged to have been writteu 
by a missing Proverthy accountant not attested by any one, 
but purporting to be a more Poroovaly which could be 
easily made up at any time. The latter is an application 
for transfer of registry alleged to have been made by a- 
■nephew of Eravi Narayanan, which the unelo himself could 
have made. The Zillah Judge’s finding, that plaint properties 
did not belong to Eravi Narayanan, is correct. 

6. If the plaint lands did not belong to Eravi Narayanan, 
it is clear that it could not havo boon sold for arrears duo from 
him. The rule under whiqh property could bo sold in 1059 aucl 
1060 is embodied in tho circular order of tho Himur, dated 
12th Makarom 1057 (See Krishna Row’s Revenue Manual, 
Malayalam edition, p. 10). This order clearly says that, iu case 
of non-payment, it is the property of the difuultur that must l)o 
sold. There the property belonged to Eravi Krislinan and 
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hence the sale of it for arrears due from Eravi fTnray&naii, CIVIL 
was illegal and void. Hence, tlie 1st question must be decided 1077 
against the appellant. Go^'d^n 

7. Coming noxt to the 2nd question, i. e., .whether the ® aman 
plaint properties were, in fact, sold under Exhibit A, it is not TheDewau 
seriously contended by the appellant’s Vakil, that property ijjavamoore 
No. 2 was excluded in the attachment (Exhibit I) which 
preceded the sale. As to No. 1, however, we find from 
Exhibit I that one of the plots sold consisted of 514 Parahs of 
Pandarapattom lands of Manikkatliadi Padom, transferred 

from the name of one Edathil Pillai. The particulars sufficiently 
agree to identify this property with the 514 Parahs entered in 
the Thandupers of 1053 (Exhibit F) as transferred from 
Edathil Pillai’s name, as both plots are Pandarapattotn and of 
Manikkathadi Padom, and were transferred from Edathil 
Pillai’s name, though the tax in Exhibit E is given as 14) Parahs 
Of paddy, and in Exhibit I as 238.9/ ;6fs. But on a comparison 
of Exhibit F with plaint schedule, we find that both agree as 
to the area, the Padom and even the number of Thadies. It is 
clear that the plaint property No. 1 is the plot of 51 4 Parahs 
of above Thandaper Exhibit F Hence, it maybe inferred that 
the land named in Exhibit I, which is tlie above plot named in 
Exhibit F, is plot land No. I, i. e., that the latter was, in fact, 
attached under Exhibit I and sold under Exhibit A. Tlie 
second point is, therefore, found in appellant’s favour. 

8. Coming next to the 3rd point, the sale was irregular 
for more re'asous than one. For, in the first place, as it is no¬ 
where stated that Eravi Krishnan was in arrear, the attachment 
of his property (whether No. 1 or Nos. 1 and 2) for arrears, 
due from Eravi Narayanan, as stated in Exhibit I, was opposed 
to t.he circular order above cited, which, indeed, follows the 
same principle as the Revenue Recovery Regulation (See 
Section 5 of Regulation I of 1068). That this was the law 
before the latter Regulation is sufficiently clear from the 
Pull-Bench ruling in 4 T. L. R. 81, a case cited by the appellant 
to show that Revenue sales for arrears ars free of incum¬ 
brances. Another irregularity is that, even supposing that the 
arrears were due on the plaint lands, they could not be sold 
without notice at least to the owner. This statement also is 
supported both by the circular above cited and also the Pull 
Bench ruling which went further and said that the sale must 
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CIVIL be after public notice, and. this -with a view to enable the 
defaulter and those claiming under or through him to pay the 
—' arrears and prevent the sale. Such notice is an essential 
''lamai™ preliminary in the case of sales under Revenue laws in British 
v. India (See I, L. R. 12 Madras 445 and L. R. 23 I. A. 45). 
The Dewan jj iV . en art ^ars wore due on the plaint properties which is not 
Travancore. proved, notice of the sale ought to have been given to Eravi 
Krishnan. This was admittedly not done. Thirdly, another 
irregularity was that the attachment list did not specify the 
properties with Lekkoms, boundaries &c., as per Sirkar registry, 
and this is another essential preliminary prescribed by the 
circular above cited. The existence of this irregularity was 
found by the final decision of the Huzur (Exhibit P), which 
•confirmed the Peishcar’s order of cancellation of Exhibit A 
(Exhibit M) on the ground that the Lekkoms and boundaries 
were falsely entered in Exhibit A at the will and. pleasure of 
persons interested, without any basis for such entry in the 
attachment list (Exhibit I). Whether the Peiahcar had 
jurisdiction or not, the plaintiff was a party to the revision 
enquiry which resulted in the orders Exhibits M and P, 
■and he cannot now question the correctness of the finding. 
It is thus clear that there were serious irregularities in the 
•conduct of the sales under Which tlie plaintiff claims. 

9. In the next place, what are the legal consequences 

•of such irregularities? In the case last cited (L. R. 23.1. A. 
45, see at page 54) Their Lordships of the Privy Council say 
“ It is unnecessary for Their Lordships to point out the necessity 
there is when power, is given to a pnblic officer to sell the 
property of any of Their Majesty’s subjects, that the forms 
required by the Act, which are matters of substance, should be 
complied with”. For non-observance of such forms Their 
Lordships held that the sale was invalid. But apart from 
errors in procedure, the fact that there were no arrears due 
either on the plaint land or from the real owner, th oreof, makes 
the sale absolutely void, as also held by the Privy Council 
(I.L. R. 25. Cal. 833).] . 

10. It has been argued that the findings in Exhibit M’ 
as to the irregularities and the confirmation of the same 
Under Exhibit P, were ultra vires in as much as the Peishkar 
had no power to revise his prior order to grant the sale 
certificate, recited iu Exhibit A, the orders of cancellation 
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(Exhibit M) and the confirmation ’of the same having been Civil, 
passed nearly 10 years later. Onr Revenue Recovery Regulation 1077 
(I of i068) does not provide for such revision by the Peishcar 
after confirmation and grant of sale certificate. That appears Raman 
to he the law also in the Madras Presidency (I. L. R. 20 Madras Tlie Dew&n 
253). But the Government has the' power of revising all of 
orders of the Peishcar (Section 50 of Regulation I of 1068) for Travancors. 
proper grounds and after notice to the party affected, and the 
law provides no limitation of time within which such revision 
may be made. In the present case, though the enquiry in 
revision was unreasonably long (nearly 10 years) yet it must be 
remembered that Venkitarama Iyengar complained of the 
irregularities in Clangour 1063 (See Exhibit 0), i. e., more than 
2 months before the grant of Exhibit .A. and in the enquiry 
that was begun by the Peishcar, though after the grant of 
Exhibit A by the Tahsildar the plaintiff’s brother was a party 
(See Exhibit 10). Though the decision in revision as to the 
plaint lands was after ten years (Exhibit M), yet with regard 
to other properties of Exhibit A, there, was an order finding the 
proceedings to be irregular, in Vykausi 1064 (Exhibit 10) as 
the result of the enquiry in the presence of both parties. That 
order expressly found that with regard to some of the properties 
the Lekkoms and boundaries were incorrectly entered ia 
Exhibit A, though with regard to the plaint lands a further 
enquiry was directed. It was that* further enquiry, whic.li 
lasted for ten years. That enquiry also was conducted in the 
presence of both parties, and it must be remembered that 
plaintiff’s brother took Exhibit A after Venkitarama Iyengar’s 
complaint (Exhibit O). Though the delay in the disposal of the 
revision was unfortunate, the grant of the certificate Exhibit A 
before the disposal of Venkitarama Iyengar’s petition (Exhi¬ 
bit 0) was highly culpable. The existence of the mistakes iu 
Exhibit A being now found as a fact, it is not for plaintiff 
who took it in spite of the same, and when Venkitarama 
Iyengar’s complaint was undisposed of, to complain of the 
revision enquiry to which he was a party, even if the Peishcar 
had no power (there was then no statutory provision) to correct 
the mistake, the Devvau’s decision in appeaL finally cancelling 
Exhibit A (Exhibit P), in confirmation of the Peishcar’s order, 
must have the force of an order in Revision. Though coming 
long after the grant of Exhibit A, that order can hardly he said 
to have been passed without jurisdiction. Even if the 
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CIVIL proceedings before the Peishcav were without jurisdiction, 
1077 the second defendant could hardly have brought a civil suit 
Govindan * or canoe U at; i on °f Exhibit A until the final order of the 
Raman highest Revenue authority was passed (see L. R. 23, I. A. 45 
The Dewan see at P a o es and 52). For these reasons, it would be difficult 
of to say that the final Revenue order (Exhibit P) passed 

Travancore. ijy t ^ e j) ewari cancelling Exhibit A was passed without 
jurisdiction. 

11, However that may be, it is clear that in consequence 
of the serious improprieties above noted (see para 8), the sale 
under Exhibit A was invalid, and could pass no title to the 
purchaser. Hence, the third question must be decided against 
the plaintiff. 

12. Lastly, coming to the fourth question, i e., whether 
the plaintiff's suit for possession is otherwise maintainable, 
it has been found that plaintiff has been in possession from 
1063 up to 1073, i.e., for ten years under the invalid certificate 
(Exhibit A), and 2nd defendant obtained re-delivery before 
Edavora 1073, i.e., more than a year before the filing of 
this suit. The question then arises whether the plaintiff is 
entitled to a decree on the strength of his possession during 
ten years from 1063. It must be noted, however, that this is 
not what is known as a possessory suit, falling under Article 2 
of the Limitation Schedule, to which the limitation of six months 
from the date of dispossession applies, the suit having been 
brought more than a year after dispossession. Then is the 
plaintiff entitled to possession on the strength of his prior 
possession without reference to his title. An authoritative 
decision of the Privy Council has settled that land to which 
the plaintiff cannot make out a title cannot be recovered 
on the ground of previous possession merely, except in a» 
possessory suit brought within six months from date of 
dispossession (L. R. 7, I. A. 81). The party in possession at 
the date of the suit has in his favour the presumption of 
ownership raised by Section 110 of the Evidence Act (see 
I. L. R. 25 Bombay 287). This view which is supported, 
by the weight of authority in British India (see I. L. R. 
26 Calcutta 579 and 23 Madras 179) has been adopted by a 
recent Full Bench ruling of this court (S. A. No. 322 of 1076). 
Hence, notwithstanding his possession for ten years, the 
plaintiff must fail, as he has no title. The Government which 
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gave plaintiff possession has, within 12 years, found its action CrVTIV 
to be wrong, and given over the property to the 2nd defend- 1077 
ant, who it thinks, is really entitled to the same. Hence, the 
fourth question must also be decided against the appellant. Raman 

13. In pursuance to the above finding, I confirm the The Dewam 
lower court’s decree, and dismiss this appeal with costs. Tiavancore. 

S. Padmanabha Iyer, J .:—- 

I concur generally in the conclusions arrived at, and in,, 
the judgment- proposed by my learned colleague. 


Before Dewnn Bahadur Vencobachariar, Chief Justice,, 
and Mr. Justice Qotnnda Pillai. 

A. S. Nos. 256 and 259 of 1077. 

0. S. No. 95 of 1075, Parur District Court. 

1st Mithunom 1078. 

In A. S. No. 256 of 1077. 

MEERALAVA YAVANNAN—2nd Defendant 

—Appellant, 

MUTHUMEERA KUNJUMEERA and 4 others 

—PlaintiS and 1, 3 to 5 Defendants—Respondents, 

Mb. E. J. John .Yakil for Appellant. 

Ms. V. A. Ramakrishna Aitar....Y akil for Respondent, 

In A. 8. No. 259 of 1077. 

KADIR—1st Defendant—Appellant. 

MUTHUMEERA KUNJUMEERA and 4 others 

—Plaintiff and 2 to 5 Defendants—Respondents^ 

Mr. S. N. Krishna Aitar .Vakil for Appellant. 

Mr. Y. A. Ramakrishna Aitar...Y akil for Respondent. 






12 SELECT UNKErOKTED DECISIONS. 

CIVIL Mortgagor a/nd mortgagee—Mortgagees who have obtained 

1078 decree for the mortgage money—Bight of mortgagees t.o proneed 
tleeralava against the mortgaged properties in any order they chouse 
Vavannan Conditions. 

Muthumeera The principle, that the mortgagees who have obtained dooree for 
Kunjumeera tlle mortgage mone y have a right to proceed in execution against oaoh 
Kadi and every one of the P r °P Brties mortgaged to them in any order they 
choose, applies if all the properties mortgaged belonged to and were in 
Muthumeerathe possession of the mortgagors at the time of the decree or execution; 
Kunjumeera but, where any of these properties had ceased to belong to the mortgagors 
or had passed out of their hands into the possession of a third party 
under a legal title on the date of mortgagee’s suit, they could not be 
permitted to exercise the above right in disregard of the third party’s 
title or possession. 


JUDGMENT. 


Vencobachariar , G. J. :— 

1. The circumstances under which this litigation came 
into court have been fully set out in the judgment of this 
court in A. S. Nos; 34 and 35 of 1076 which forms part 
of the record. This court remanded the suit for a fresh 
trial and decision de novo as per instructions contained in 
para 8 herein below described. 

“The decision below is reversed, and the case is reman¬ 
ded to the District Court in order to make Kochu Tampi 
a defendant and to pass a decision de woi'o. The costs 
hitherto incarred will be costs in the cause; The appellants 
will get refund of court fees paid on their appeal memo¬ 
randa. The Judge in settling the issues may have to con¬ 
sider the following questions. 

“ (1) What are the rights respectively of plaintiff, defen¬ 
dants 1, 2 an'd 4 and Kochu Tampi ? 

“ (2) What remedy is open to plaintiff against each of 
these defendants ? 

“ (3) What is the right which plaintiff is entitled to en¬ 
force against Kochu Tampi and 1st and 2nd de¬ 
fendants either in whole or part, and, if the latter, 
in what proportion ? We simply indicate that theso 
and other questions may have to be considered by 
the Judge in the light of the principles enunciated 
in the Transfer of Property Act, though that may 
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"not be the law here. The Judge is at liberty to CIVIL 
frame whatever issues he thinks necessary to arrive 1078 
at a correct decision in this case.” 

2. The Judge accordingly re-tried the suit, and gave a, ^ av * lma,:1 
decree personally against Kochu Tampi and Konti KuntiMUthumeera 
for the amount due to plaintiff, and directed him to proceed ■^ un h 1 ™J 6era ' 
to execute the decree in the first instance against 7 Pavnhs Kadir 
and 8 Edangalies of land purchased by Kochu Tampi froTriu^ijumeera. 
Ittan, 4th defendant, and that if the amount is not realised Kunjumeera, 
the plaintiff should be at liberty to execute the decree for 1 
the amount due and costs against the properties in the 
possession of 1st and 2nd defendants, subject, however, to 
the prior incumbrance in 2nd defendant’s favour. He saddled 
1st and 2nd defendants with plaintiff’s costs, since he thought 
that they resisted the plaintiff’s claim by false pleas. 


3. The 2nd defendant appeals in 256 and the 1st 
defendant in A. S. No. 259, and plaintiff has, put in cross¬ 
objections. 

4. The main question raised by the 2nd defendant in 
his appeal is that the 12 Parahs of land in 1st defendant’s 
possession should also have been made primarily liable for 
the plaint debt in the same way as the lands in Kochu 
Tampi’s possession were declared liable, before allowing 
plaintiff to proceed against properties in 2nd defendant’s 
possession. He also impeached the correctness of the order 
as to costs. The 1st defendant in appeal contended that 
the properties in his possession should he made liable only 
for the proportionate amount chargeable thereon. 

5. The 3 issues indicated in the decision of this court 
remanding the suit show what the points for decision are, and 
they in effect may be taken as one, and that would be as put 
by the Judge below what is the plaintiff’s remedy as against 
each of the. defendants. Prom the facts recited in the remand 
judgment; it will be seen that the very same 53 Parahs of 
land which were mortgaged to the 2nd defendant in 1070 had 
beeu hypothecated to plaintiff as security for the Chitty debt 
due to him by Kochu Tampi and for which Konti Konti stood 
security. This fact is admitted on all hands. It is also 
admitted that the same lands were conveyed on sale by Konti 
Konti, their owner, to 4th defendant Ittan. It was from this 
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CIVIL Ittan that 2nd defendant and Kodhu Tampi purchased jointly 
]078 4i Parahs, and of these, the 2nd defendant took 33 Parahs 
and odd absolutely in full discharge of his prior mortgage. 

Vavannan Kochu I'ampi got 7 Parahs and odd, and this property has 
»• been made liable for plaintiff’s debt in the first instance. This 
Kuiijiimeera a p ersotl his raised no objection to the decree. The 4th defend¬ 
ant! ant, who may be said to be interested in claiming apportionment, 
*. lr has virtually retired from the field. He has not chosen to 
MuthumeBiadefend the suit, so the contest now is between plaintiff, a puisne- 
Kuttjumeera j|, cum > jra!]Cerj and the 2nd defendant, a prior one. The 1st de¬ 
fendant is simply a mortgagee of 4th defendant in regard u> 
1‘2 Parahs which remained after the sale to 2nd defendant 
and Kochu Tampi. 

6. It is the 1st defendant who wants the apportionment 
and he says he has the right to fight put Ittan’s case. Assum¬ 
ing that i st defendant is entitled to do so, it would appear, 
following the principle enunciated in Section 82 of the Trans¬ 
fer of Property Act, that, where the debt is one and single and 
the properties mortgaged are several, each of the properties 
should, after deducting the amount of the prior incumbrance, 
contribute in proportion to the value which it bears to the 
whole comprised in the mortgage. The object appears to be 
not to split the mortgage, but to determine the liabilities of the 
several debtors as between themselves. In 11 Calcutta i58, 
in a case where a mortgagor sold a portion of the property sub¬ 
sequent to the mortgage, it was held that there was no equity 
which compelled a mortgagee to enforce his mortgage against 
the undisposed of residue of the property in the first instance-. 
The Judges indicated that the case would be different if the 
alleged vendees had been entitled to take the benefit of a prior 
mortgage. In 9 Calcutta 406, where 12 properties were mort¬ 
gaged and afterwards one of them was sold in execution of a 
decree against the mortgagor, it was held that the mortgagee 
who had himself obtained a decree on liis mortgage, as the 
plaintiff has done in this case, was not- at liberty to proceed 
against this one property which has passed out of the mortga¬ 
gor’s possession, but that his claim should be apportioned 
between the 12 properties, and the mortgagee should be restrain¬ 
ed from taking out execution against the property which had 
been sold without satisfying the court that he had made every 
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effort to satisfy Lis decree against the other properties. This- 
dictum was in effect followed in 13 Bombay 45. 1078 

7. Admitting the principle that the mortgagees who have' & ee ralava 
obtained a decree for the mortgage money, as the plaintiff in Vavannan 
this case has done, have a right to proceed in execution ofjiuthurneera 
their decree against each and every one of the properties mort- Eun Hnieer® 
gaged to them in any order they choose, this High Court observes Kadir 

in its Pull Bench decision reported at page 16, 14 T. L. R.,^. eeiiaj 
that the principle applies if all the properties mortgaged belong- K. un jumeerai 
ed to and were in possession of the mortgagors at the time 
of the decree on execution, but where any of these properties 
had ceased to belong to the mortgagors or had passed out of 
their hands into the possession of a third party under a legal 
title on date of mortgagee’s suit, they could not be permitted 
to exercise the above right in utter disregard of the third 
party’s title or possession. This ruling was based on ther 
decision of the Calcutta High Court {9 Calcutta 4061 and also 
on the ruling in C. M. A. 6 of 1068. We are bound to accept 
this Pull Bench ruling which stands good. 

8. Going by the decision in the Pull Bench case, it would 
seem that the plaintiff should be given the option to proceed 
against the properties not only of Koclm Tampi, but also the 
12'Parahs in the possession of 1st defendant, since he is only 
a third or fourth mortgagee, and if the decree is not satisfied, 
to proceed to execute the decree for the balance on the pro¬ 
perties in the possession of 2nd defendant after having the 
the decree debt and 2nd defendant’s prior mortgage appor¬ 
tioned on all the properties and to accept from 2nd defen¬ 
dant that portion that falls on 2nd defendant’s lands. The 
2nd defendant, being a bona fide purchaser of 33 and odd 
Parahs of land in satisfaction of his prior mortgage, must, 
under the principle enunciated by Section 101, Transfer of 
Property Act, and the ruling in Gokuldas case, 10 Calcutta 
1038, followed by other rulings, be held to have kept his 
prior right alive. He had the right to extinguish it, but, as- 
observed in Gokuldas case, be must be held to have adop¬ 
ted the course which would be most to his interest, and 
moreover there is no contention by any one that 2nd 
defendant’s prior right was extinguished. However that 
may be, this right is conceded by the opposite side. 
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'CIVIL 9 , Jh these circumstances, we allow the 2nd defendant's 
1078 appeal, and dismiss that of 1st defendant. The 2nd defendfint 
Meeralava s * lou ^ h's costs plaintiff of this appeal, while 

Vavannan 1st defendant will pay plaintiff’s costs in his appeal. 

Muthuineera 10, Coming to the plaintiff’s objection, we think the 
Kunjumeera costs as certified by the remand judgment should have been 
Kadir embodied in the decree. This should be done now. The costs 

of execution should be entered as 50i fanams, instead of 
Muthumeera., , . , . . , . 

•Kunjumeera fanams, which is a mistake. 

11. The 1st and 2nd defendants contend in appeal that 
the lower court was not right in saddling them with plaintiff’s 
costs. We think the contention is sound. The plaintiff had, 
under his document B, full notice of 2nd defendant's prior 
right. On the date of his suit, he had reason to know that 
2nd defendant was in possession of 33 Paradis and odd under 
a- legal right, and yet he did not implead him as a party 
to his suit, 832 of 1073. If plaintiff had done so, the rights 
■of the parties would have been very properly adjusted in 
•that suit. The plaintiff is, therefore, to blame in this matter. 
As no doubt the defendants raised pleas of payment of 
'Chitty instalments which were found not true, we think the 
proper order as to costs before lower court should be that 
each side should bear his own costs. Ordered accordingly. 

A. Gotinda Pillai, J :— 

I concur. I have, however, my doubts as to whether 
the Full Bench ruling in 14 T. L. R. p. 16 is fully supported 
by the Calcutta case (9 Calcutta 406) which it professes to 
follow. 
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Before Dewan Bahadur Vencobaohariar, Chief Jilstiee, 
and Mr. Justice PadmanaRha Iyer-. 

S. A. No. 184 of 1078. 

A. S, No. 498 of 1077, Trivandrum District Court] 

0. S. No. 316 of 1076, Neyyattinkarai Munsiff’s Court. 

20th Auni 1078. 

KANAKKU TflAMPl MARTHANDAN 

VELATUDHAN—Defendant—Special Appellant. 

ARUMUKHOM ARUMUKHOM—Plaintiff 

—Special Respondent. 

Mr. S. Venkiteswara Iyer, Vakil for Special Appellant,- 
Mr, S. N. Krishna Iyer, Vakil for Special Respondent. 

Mortgagor and Mortgagee—Mortgagee not in possession 
of mortgaged property—Suit by him for mortgage amount —■ 
Limitation Regulation, Articles 109 and 123. 

When neither the assignee Of a mortgage nor the assignor had 
possession of the property mortgaged, and their only right was a charge, 
a suit by either of them for the mortgage amount is governed by the 1 
12 years’ limitation, and not by 50 years. 

16 T. L. R. 35, Distinguished. 

JUDGMENT. 

1. The properties described as A and B schedule pro* 
pefties belong to defendant’s Tatwad. The B schedule pro* 
parties were conveyed on mortgage by defendant’s Karnavan 
in 1040 to one Kumaran Narayanan under Exhibit A, a stamp 
cadjan deed. It is alleged that the mortgagee was put in 
possession, not of the B schedule properties, as agreed 
under A, hut of the A schedule properties by way of exchange 
and substitution. Plaintiff obtained an assignment of the 
said mortgage from the said Kumaran Narayanan’s heirs in 
1069. His case is that he was dispossessed of the A schedule 
properties in 1075 by defendant and hence, he snes for 
the recovery of the mortgage and Puravaippa amounts 
1,600 fanams and interest. 
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CIVIL 2. Defendant denied the mortgage, and contended that 
1078 his Karnavan, whom he got deposed by means of a suit, 
Kanakku set U P t ^ 10 Sa ^ aul * t '* lat ^ Suit) eVen tlUe ’ ’ S barred 
Thampi by limitation. 

Velayudhan 3. The District Munsiff found that neither the assignor 

. v \. of plaintiff nor plaintiff had possession of the A schedule 

Arumnklioin r , ’ . . . , , 

Arumukhom properties, and that the suit was time-barred, though the 
mortgage of 1040, Exhibit A, was true. 

4. The plaintiff appealed, and the District Judge over¬ 
ruled the Munsiff’s Sliding on the point of limitation, and 
held that the suit was not barred, the period of limitation 
applicable to it being 50 years under Article 123 of the 
Limitation Schedule. He relied on 25 Madras 243 and 
16 T. L. R. Bo. 

5. The defendant specially appeals. 

6. The sole question for decision is,, whether the suit is 
governed by the repealed Limitation Regulation III of 1040 
or existing Regulation II of 1062, Article 123, Limitation 
Schedule. The scheme of the repealed Regulation shows 
.that it was taken from the British Limitation Act XIV of 1859 
and IX of 1871. U nder the said acts and under the Regulation 
also, 60 years were provided for a redemption suit, While 
no period was provided specially for suits either for sale of 
mortgaged property or foreclosure and thus the period oE 
12 years prescribed by Clause 7, Section 2, Regulation 
III of 1040 for “recovery of any interest in immoveable 
property” came to be applied, under Article 132, Second 
•Schedule British Limitation Act, to suits for sale of immoveable 
property whether mortgaged, or merely charged with the 
debt. As pointed out in 25 Madras, this anomaly was removed 
by Act XV of 1877 which made a distinction between a 
mortgage and a charge (see Articles 147 and 132). The 
^existing Limitation Regulation provides for suits by mort¬ 
gagees for sale or foreclosure and also for suits fo-r redemption 
by prescribing 50 years in both classes of suits (see Articles 
123 -and 124) and 12 years for suits to recover money on 
a hypothecation or payment of money charged on immoveable 
•property. 

7. It may -be, seeing that plaintiff’s deed evidences 
a mortgage transaction, that he lias under the existing 
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Regulation 50 years to sue. If however liia suit had been CIVIL, 
barred under the old Regulation, it cannot be revived 1078; 
under the existing Regulation [see Section 2 of the existing 
Regulation). In this case, the transaction took place in 1040 Thampi 
and in Panguni 1052 the suit became barred under 
12 years’ rule. On this ground, the plaintiff’s suit must fail v. 

Arum.ukh.oni 

8. In the 16 T. L. R. case, relied on by the Judge and Arunmkhom 
14 T. L. R. 218 quoted by Mr. S. N. Krishna Iyer, the 
mortgagees had possession of the property, and hence their 

suits did not fall under the Article 109. Here, neither the 
plaintiff nor his assignors had possession of tho property 
mortgaged, and hence their only right was a charge. These 
two cases proceed expressly on that ground, and hence they 
are not applicable to the present suit. The suit moreover 
has a speculative air about it. At any rate, it is clear that 
defendant’s Karnavan is at its bottom 

9. In these circumstances, we set aside the Zillah decree,, 
and restore that of the Muusiff. The special appellant will 
have all his costs throughout. 


Before Mr. Justice' Govinda Pillay, 
and Mr. Justice Hunt. 

A. S'. No. 22^of 1078. 

O. S. No. 406 of 1076, Alleppey District Court. 

30th Auni 1078. 

THE DEW AN OF TRAVANCORE—Defendant 

—Appellant,. 

KERULAN GiOVINDAN—Plaintiff—Respondent. 

Mu. K. Kochukkishua Mar&r .Vakil for Respondent- 
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PIVIL 'Revenue Recovery Regulation I of 1068—Section 59, ^“Ip- 
1078 plicability of to cases of misappropriation by Sirkar servant — 
The Dewan- Attachment and sale 'of mombles by Revenue officers—Suit 
Travanoore-'^”’ damages for wrongful seizure—-Limitation R-egalation, Articles 

v- 18 and 34. 

Kerulan _ . 

Govindan. -Reid 'That the seizure and sale hy the revenue officers of a cargo 

boat belonging to the plaintiff under the Revenue Recovery Regulation 
I of 1068 for alleged defalcation in a salt bank-shall in which ho was 
a Masapady was illegal as ithis was not a case of '‘arrears of public 
revenue ’’ or of “ advances made by Government for purposes connected 
with revenue or for providing labour or supplies.” 

Held , also :—That the suit for damages for wrongful seizure of 
the boat is governed by the 3 years' rule under Article 34 of the Limitation 
Regulation and not by Article 18 thereof which applied only to the seizure 
of movables under cover of a legal process. 

JUDGMENT. 


Govinda Pillai, J. :— 

1. The suit is for damages for wrongful seizure and 
sale "by the defendant’s officers, of a Kottuvallam (cargo 
boat) belonging to the plaintiff, for an alleged defalcation, 
in the salt bank-shall of Chenganacherry in which the 
plaintiff was a Masapady or peon. The defendant (Sirkar} 
contended that the plaintiff took part in the misappropriation 
of the missing salt. The District Judge found against the 
defendant’s contentions, and gave a decree for the plaintiff 
for the price of the boat as claimed (Rs.198) and hire of 
the same at Rs.5 per mensem from the date of attachment 
(31st Medom 1074), to the extent of half the principal sum 
adjudged (Rs.198). 

The defendant appeals. The points for decision in this 
appeal are:— 

(1) Whether the seizure and sale of the plaintiff’s boat 
by defendant’s officers was illegal, 

(?) Whether the plaintiff’s olaim is barred by limit¬ 
ation ; and 

(3) What is the amount of damages awardable to the 
plaintiff. 

The first part of the dicta has since received Legislative sanction 
vide Public Accountant’s Regulation HI of 1080, Sections. 3 and 4. 
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2. As to the first point, the fact of the- defalcation CIVIL, 
is admitted. It was established in Sessions Case Ho.. 58- o£ 1078 
1074 of the Alleppey Sessions Court, in which the Vicbarippoo,^Th^Dewair 
accountant and Muthalpidy, this plaintiff and another (Masa- of 
pady) were charged for criminal breach of trust (Exhibit F). Trawancore- 
The Masapadies (including this plaintiff) were however Koruian 
acquitted in that case on the ground they were not privy- Go-HkMan* 
to the misappropriation, their work in the bank-shall being- 

only to weigh salt, watch the bank-shall, and to- convey the- 
Kalasam from the bank-shall to the Koodaehandram. The- 
defendant admitting that these were the duties of the plaintiff 
as Masapady, has not adduced any evidence in this case- to- 
make out either misappropriation or negligence in the per¬ 
formance of his ligitimate duties, by the plaintiff. The- 
takiug of one year’s pay as deposit from plaintiff under 
Exhibit J (a Huzar order) is relied on as- imposing a. 
liability on the Masapadies for' any deficiencies of salt, in, 
the bank-shall. Exhibit J, however, says that the deposit 
must be taken .because Masapadies often misappropriate- 
salt, by short measurements, and because they have to- 
carry the Kalasam (Treasure-pot) to the Kooduohandram 
(the central salt store). The defendant has not attempted 
to prove that the plaintiff made any default in either of 
these or any other items of his work, on account of which 
the security was taken. Neither can the fact that the- 
plaintiff as Masapady signed each day’s balance-sheet in 
the account-book, make him liable for the misappropri¬ 
ation by the responsible officers of the bank-shall. The, 

Sessions Judge’s finding (in Exhibit F) that the signature 
by the Masapadies is of the nature of an entry of attendance- 
and not an attestation of the correctness of each item, has 
not been questioned. Thus neither fraud (malfeasance) nor- 
negligence has been proved against the plaintiff in his duties, 
as an agent. It is to provide against these alone (malfeasance 
and negligence) that securities are usually taken from Sirkar 
servants (see Krishna Row’s Malayalara Manual, page 358), 

Hence he was not liable to make good the loss. 

3. Even if the plaintiff was guilty of negligence, the 
defendant was not., justified in attaching his property before- 
establishing his liability in a civil court (see 2 T. L. U. 70).. 

As this is clearly not a case of “ arrears. of public revenue,”’ 
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CIVIL- or of “ advances, made by Government for purposes^ eonnectecf 
1078 with revenue or for providing labour or supplies,” it cannot ' 
—’ come under the purview of Section 59’ of the- Revenue Recovery 
of a Regulation (Regulation I ot 1068),. and hetice th© 1 Revonud’ 1 
TravancoTe authorities had no jurisdiction to adopt the summary procedure 
Kerulan prescribed by that Regulation. The first point set out in. 
Govindan. p ara ^ j s therefore decided against the appellant. 

4. Coming next to the second point, the Assistant Head 
Sirkar Vakil claimed the benefit of the limitation of one year 
under Article 18 of the limitation, the suit- having been 
brought on the 16th Adi 1076, which is more- than one- year 
from the date of attachment (Slst Meedom 1074). The said 
article however applies only to the seizure of movables under¬ 
cover of legal process. The legality of the process itself is a 
necessary element under the section and the suit must be for 
loss caused by irregularities and improprieties committed; 
under cover of the court's process, (see for instance,, I. L. R. 
8 Bombay 17). But in the present case the process of attach¬ 
ment of the boat was in its inception illegal in as much a3- 
the authorities had no jurisdiction to issue - the same. An act 
done without jurisdiction, is quite different from a mere ir¬ 
regularity in the exercise of powers vested by law (see I. L. R, 
25 Calcutta 833, at page 842 which was a case of Revenue 
attachment for arrears which did not exist). The former is- 
not distinguishable from a trespass committed by a private- 
individual, for which Article 34 (corresponding to British 
Article 49) provides a period of 3 years from the date of the- 
wrongful seizure (see I. L. R. 25 Calcutta- 692). This suit 
having been brought within three years from the date of 
attachment is not barred by limitation. 

5. Lastly as to the third point, the approved rule with 
regard to the conversion of chattels of a determinate value 
is that the plaintiff is entitled to the value of the same, at the 
time of conversion (Mayne on Damages 6th Edition pages 3.99 1 
and 400). The question then is what was- the value of, the 
boat at the date of attachment, i. o., Medom 1074 ? 

6; The District Judge has fixed this at the price at which 
the plaintiff bought the boat two years before that under 
Exhibit A-(i. e., Rs. 193). This view ignores the natural wear 
and. tear which in the three preceding years had reduced dhp 
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(price froth fok 290 (Exhibit E) to 198 (Exhibit A.). The &V1L 
District Judge gives no reason foi' setting aside the statement 1078 
of the Tahsiidar (defendant’s 1st witness) who swears to the 
attachment value (Exhibit G) which is 1054J fanams (about of 
Us. 150). This witness, who is apparently respectable, swears' 11 * 4 ’™ 110 ™ 1 
that he personally conducted the sale in pursuance of notice Kerulan 
and in the company of a crowd of bidders, and that owing Govindan, 
to disrepair, leakage and breakage, the boat was found to be 
worth only the latter sum. This evidence stands uncontradicted 
by any evidence except the statement of plaintiff himself. 

The District Judge is wrong in supposing that the Salt- 
Inspector supports the plaintiff’s testimony. We have no 
reason whatever to doubt that the sale was in an open market 
at the best price, as sworn by the Tahsiidar, We therefore 
fix the auction price 1055 fanams as the price of the boat, at 
the date of attachment, which was only 7 mouths before the 
date of sale. 

7, Under the head of damages the District Judge has 
awarded Rs. 5 per mensem as hire of the boat from date of 
attachment to the extent of half the price fixed by him. 

Though the defendant’s act was tortious, it must be remember¬ 
ed that the attachment was made in good faith when all the 
bankshall servants were justly suspected of extensive fraud. 

This is therefore not a fit case for the award of penal damages. 

It is enough if the plaintiff is paid tile fair market price of 
his boat, with such increment as he might have legitimately 
earned with it. We think plaintiff may be given interest on 
the price above fixed at 12 per cent per annum from date of 
attachment up to date of suit. Interest on the whole sum 
due at date of suit, as above calculated, shall be given at 
6 per cent up to date of payment. 

8. In the result, we modify the lower court’s decree as 
pointed out in the last two paras, with proportionate costs. 

Sunt, J. t — 

1. There is one point in this case over which I have some 
doubt. It is whether the lower court’s award of Ba. 198, as 
representing the value of the plaint boat should not be sus¬ 
tained. That sum represents its cost price when plaintiff 
purchased it, some two years before the attachment. The 
point of diffiouly is this, that the defendant has been guity 
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.CIVIL 0 f a tortious act, and having first declared the value of the 
!078 article at Rs. 150, it was subsequently sold by the defendant 
'—" ' at that price, plus one chuokram. Where an apparent owner 
The Dewan j ec ^ al , ea the value he sets upon the article to be sold, it is not 
Travanoora likely that the public in an auction hold by or on behalf of 
Keruian that ostensible owner, will give a higher price, 

Govindan. ^ Qn the other hand, the defendant’s tortiohs act was 
committed under a bona fide mistake; and that this defence 
of bona fides was no empty plea is evident from the fact 
that the co-accused in the criminal case have been convicted.- 
Taking into consideration that the plaintiff purchased the 
boat some two years prior to attachment, it is not likely 
that it would fetch the sum he gave for it at the date of 
sale, in as much as some allowance should be made for 
Wear and tear, It cannot be said that there is no evidence 
as to the value of the boat at the date of attachment. It 
is true that the defendant himself with Thadasters fixed its 
value, but I am not prepared to say that it was au infirm 
mative circumstance, If, as it is evident the seven months' 
detention of the plaint boat prior to sale had added to its 
depreciation in value, or that a deterioration in its value- 
had been caused by any act of the defendant, the plaintiff 
should have proved it. 

3. In the circumstances, I see no reason to differ front 
thie decree proposed by my learned colleague, 
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Before Mr. Justice- Govinda Pillay, 

■and Mr. Justice Padmanabha Aiyer. 

A. S. No, 106 of 1078. 

0. S. No, 72 of 1076, Nagei’coil District Court. 

5tli Karkadagom 1078. 

. KANAKKU UDAYAN YELAYUDHAN—Plaintiff 

—Appellant. • 

KANAKKU RAMAN NEELAKANDAN and 8 others 
—Defendants—Respondents. 

Mr. E. J. John, Yakil for Appellant. 

Mb. Y. A, Ramakkishna Aiier, Yakil for Respondents 
1, 7 and 8. 

Malabar law—Divided kinsmen, rights of- 
Divided Koottukars (Attaladakam heirs) might be entitled to succeed 
as divided kinsmen, if the last survivor of a Tarwad died intestate, and they 
might also stand between him and the crown seeking to interfere by 
right of escheat. They come in not as survivors like Seshakars, but 
merely by right of succession, and as suoh would get only what the 
decoased has left after alienation, whether with or -without considor- 

JUDGMENT. 

1. One Kesavan Raman had mortgaged the plaint pro¬ 
perties to the first defendant in 1059 for fanams 5,100. 
After Raman's death, his younger brother Chadayan gave a 
Melotti of the same properties jointly to one Padmanabhan 
(plaintiff's 7th witness) and Kolappan in 1.078 (Exhibit A) 
for 10*200 fanams, including the 5,100 fanams due to the 
first defendant under his prior mortgage. After Chadayan's 
death in 1075, the plaintiff obtained an assignment of the 
Melotti under Exhibit A (Exhibit G) in 1076 Avany, and 
has brought this suit for redeeming , the first defendant. 
The latter at first set up a Purakadom from 7th defendant 
whom, along with defendants 8 and 9, he alleged to be the 
direct Seshakars of Chadayan. At his finstance defendants 
7 to 9 were made parties to the suit, but the seniors 
among them, defendants .8 and 9, did nob contest the suit- 
Defendants 1 and 7 impugned Exhibits A.. and G for want 
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CI ^ IL of consideration, but gave Tip the claim on the Purakadom 
1078 at the settlement of issues.. 

2. The District Judge found that the 7th defendant is 
Udayan a divided Koottukaree of Chadayan. He nevertheless dis- 

Volayudhan migse(1 ^e su j t on the ground that plaintiff was bound to 
Kanakku (prove consideration as against the 7th defendant, and that 
on thafc P oint tte P laintiff,s evidence was not satisfactory, 
kandan. The plaintiff appeals. The 8th defendant has filed an 
objection memo against the District Judged finding on the 
question of division. 

3. The District Judge’s finding, that the 7th defendant is 
a divided Koottukaree of the plaintiff, has not been seriously 
questioned by the respondent’s Vakil. That fact is fully 
made out by the statements of 7th defendant herself 
and the deceased Chadayan in a prior suit (see Exhibits B 


4. The Judge appears to have misconceived the rights 
of a divided Koottukaren (an Attaladakkam heir), who, 
according to the decisions of this court, has no community of 
interest like Seshakars, and are by law entitled only to what 
the deceased has left jundisposed of, so as to prevent an 
escheat to Government (see 17 T. L R. 117 which follows 
7 T. L, R. 10). It is true that in the latter of these cases 
the court also found that there was some consideration for 
the alienation impugned, hut the dictum as to the legal 
rights of divided Koottukars is unimpeachable, and in the 
latter case, the court distinctly held that the consent of the 
divided Koottnkar was not necessary for a sale by 
the deceased. This view is fully supported by I. L. R. 
12 Madras 126, where Muthnswamy Iyer, J., observed: “They 
(Attaladakkam heirs or divided kinsmen) might be entitled 
to succeed as divided kinsmen, if the last survivor of a 
Tarwad died intestate, and they might also stand between 
him and the crown seeking to interfere by right of escheat, 
but as they have no community of interest with the testator, 
they are not entitled to question his alienation inter vivos.” 
(see at page 130). According to the rulings, it is clear 
that-divided Koottukars come in not as survivors, like Sesha¬ 
kars, but merely by right of succession, and as such would 
get only what the deceased has left after alienation whether 
with or without consideration. 
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5. TIiq fact of the Melotti by Chayadan under Exhibit A CIVIL 
has not been disputed. He admitted the Melotti deed (Ex- 1078 
hibit A; before the Registrar, and it was transferred by him to E-Muddm- 
pne of the Melottidars (plBintff’s 7th witness), and until his Udayan 
death, two years after, he never impeached it for want 0 f Vela v udhan -' 
consideration. Even one of the' witnesses examined - , by the Eanakku. 
defendants {defendants’ 1st witness) says that Chadayan’s- 
complaint to a friend of his (Eravi Pillai) was that pcort of.the- kandan, 
consideration for A was not paid. If so^ that would' not in¬ 
validate Exhibit A, the mortgagors remedy being a suit for 

the balance due. On the other hand, the District Judge docs 
not say why he disbelieves the plaintiff’s 1st witness,-.the writer,,, 
who also attested Exhibit A. The Judge’s observation that 
the 7th witness, one of the Melottidars, was a “ standing advi¬ 
sor” to Chadayan, is not supported by anything on record,. 
Considering the conduct of Chadayan, we have no doubt but 
that he did make the alienation under Exhibit A and for 
consideration. In the circumstances of the case,, the 7th de¬ 
fendant not being a Seshakaree, and hence not having com¬ 
munity of interest, the Judge was wrong in placing the burden 
of proof on the plaintiff, inasmuch as Chadayan himself, if 
alive, would have to prove absence of consideration for a deed; 
executed and transferred hv him (see I T. Li. R. 70). 

6. As the assignors of Exhibit A (plaintiff’s 7th witness- 
and Kolappan) do not dispute cosideratiom for the assignment. 

(Exhibit. G-), the District. Judge need not have gone into that 
question at ail. The 7th witness swears to consideration for 
Exhibit G-. 

7. We hold, therefore, that the plaintiff is entitled 
to redeem the 1st defendant on the strength of Exhibits A 
and G-. 

.8, It is admitted, however, that one of the mortgaged 
properties (No. 10) has been sold in execution for Chadayan’a. 
debt. The 1st defendant must make a deduction from the 
amonnt of his mortgage debt due under Exhibit 8 proportion¬ 
ate to the value of the property No. 10 as compared to the- 
value of the other properties of the plaint schedule. The 1st 
defendant is entitled only to the balance after deducting- 
this sum from 5,100 fanams. He is also entitled to the value 
of the improvements as fixed by the Judge on all the plaint 
properties except No. 10. 
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CIVIL 9. As to No; 12, the 1st defendant contends that tl 

1078 inclusion of this in the mortgage deed,. Exhibit 8, was 
mistake, as prior to that document in 1052 it w.as registered: 
Udly^n 1 " the name of his brother; Having derived his possession ; 

Velayudhan jg under the mortgage of 1059 (Exhibit 8), the 1; 
Kanakku defendant cannot now resist surrender on the ground that] h 
Raman mortgagor had no title at the date of mortgage. The r.u 
kandan. of estoppel contained in Section 116 of the Evidence Act appli; 
to the case. 

10. With the modification stated in para 8, we gh 
plaintiff a decree in terms of tho plaint with proportionate cos 
in both courts in reversal of lower court’s decree. 


Before Mr. Justice Govinda. Pillai, 
and Mr. Justice Padmanabha Iyer, 

S. A. No. 189 of 1078. 

A. S. No. 368 of 1077, Alleppey District Court. 

O. S. No. 299 of 1076, Kottayam Munsiff’s Court. 

19th Karkadagom 1078. 

POONNOOS KURIEN—Plaintiff—Special Appellant. 
MADHAVAN CHAMBU EMBRAN and 2 others 

—Defendants—Special Respondents, 

; Me. E, J: John....,;.,. .Vakil-for. Special Appellan 

Me. K. KoghukrishnaMarar,.V akil for 1st and 2nd 

Special Respondents. 

Right' of way—Prescriptive right. 

Even where there was a way in existence for the statutory peric 
> prescriptive right can be established, unless there was a ujer as of rigi 
8 T. L. R. 114,: Followed. 
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JUDGMENT. (3 ^ rc - 

1078 

1. The suit is for- a declaration of plaintiff’s right of —’ 

’wav to his paddy lands, along a path which is alleged to have 
lain between the adjoining gardens of defendants 1 and 2,. the v. 
latter having closed the same in Medom 1075. As the- plb-int- 
iff admittedly has a garden by the western, side of his paddy TBibraa 
lands where he once had, and can again put up his cattle shed, 
the way in question is not clamied as one of necessity, but 
on the ground of prescriptive right. Defendants denied the 
existence of the way. The- Munsiff found that the way did 
exist, and that it was used! by the plaintiff for more than 20 
years, and gave a decree for plaintiff. In appeal, the District 
Judge differed on both points from the Munsiff, and reversed 
his decree. The plaintiff has-preferred this special appeal.. 


2. It is not seriously contended that the way existed, in 
1012, when the Oloogu was recorded. Exhibit I (copy of the 
Oloogn) shows that the adjoining gardens of the defendants 
had no !lane between them. Neither does, the plaintiff say 
that the alleged path was recorded at the recent Survey. 
The Munsiff’s finding as to the existence and user of the way 
is based on the evidence of a few witnesses, who are admit¬ 
tedly not as close neighbours as the defendants’ witnesses, 
who swear to the contrary and who have been believed by the- 
District Judge. The Munsiff’s finding as. to 20 years user- 
is evidently based on a. calculation of the ages of the plaintiff’s-, 
witnesses. This is a very unsafe basis for- fixing the period,, 
even if the witnesses were trustworthy, especially in the face- 
of the fact that the path was not .recorded in the recent. 
Survey. 


3. The Munsiff’s finding, that the defendants recently 
closed the space which existed between their gardens, may be- 
correct. But that cannot establish the prescriptive right, 
claimed by the plaintiff. It is also not unlikely that plaintiff' 
used to take his cattle over this ground,, when it was unen¬ 
closed. It is very common for people to pass over adjoining- 
unenclosed gardens in this manner. But it-is a different thing- 
to use such path-ways as of right which is- an essential con¬ 
dition to oreat an easement under Section 26-of the Linaitation^^jjjj 
Regulation, cited-by-the. Munsiff. Even if, there Was a larWtfv^v- ’ 
in. existence for. the statutory period 4 (which the evidence/! 
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in this case does not establish) no prescriptive right would be 
established, unless there was a user as of right (8 T. L. R. 114), 
The evidence does not make out that. 

4. The lower appellate court’s decree is correct. We 
confirm it, and dismiss this appeal with costs. 


Before Mr. Justice Govinda Filial,, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 124 of 1078. 

t' 0. S. No. Iu6 of 1076, Nagercoil District Court.. 

29 th Karkadagom. 1078, 

KUTTALAM PILLAI PALAVESAM PILLAI 

—1st Defendant—Appellant. 

GOVINDA PILLAI MUTHU KUMAR A PILLAI and 2 
others—Plaintiffs and 2nd Defendant—Respondents. 

Me. V. A. Ramakeishna Iter...V akil for Appellants. 

Me, E. J. John .Vakil for 1st Respondent. 

Hindu, Law — Reversioner, relinquishment by a nearer heir 
— Stridhanam , Descending to a female heir.. 

The sister's sons of a deceased woman are also heirs to her assets, 
though more remote than her mother. The effect of the relinquishment 
of the deoeased's assets by the mother is acceleration of the succession 
of the one more remote, and the possession of that one is not adverse to¬ 
iler son. 

When Stridhanam descends to a female heir, the latter takes it as. 
a qualified owner under the Hindu, Law and not as absolute owner. 

JUDGMENT. 

The plaint property belonged to one Valliamma, a Hindu 
lady, who died before 1055. She left her mother (plaintiff’s 
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4-th witness; 1 a brother (PalaVesam) and a sister (the 2nd 
defendant), plaintiffs 1 and 2 being the sons of the sister. 1078 
In 1055, the property left by the deceased were partitioned 
between the brother and sister (Palavesom and 2nd defendant) Pillai 
under Exhibit VII, the sister paying Palavesom some money 
to equalize the shares. The plaint property, which fell, under •«, 
Exhibit VII, to the 2nd defendant’s share, was mortgaged 
(Exhibit I) by her to the first defendant in 1072 for 4,900 fs., Muthu- 
and this suit is by 2nd defendant’s sons (plaintiffs I and 2) as 
reversionary heirs for a declaration cancelling Exhibit 1 on 
the ground of absence of consideration and family necessity. 

■ The 1st defendant pleaded consideration and necessity, and 
that 2nd defendant became absolute owner by adverse posses¬ 
sion under Exhibit VII. The District Judge disallowed the 
1st defendant’s plea and gave a decree disallowing the charge 
under Exhibit 1, except for 500 fs , which he found to have 
been spent by 1st defendant for levelling the land as per 
agreement in Exhibit I. The 1st defendant appeals. 

2. The points for decision arising from the arguments in 
the appeal before us are: 

(.1) Whether the 2nd defendant became absolute owner 
by adverse possession under Exhibit VII ? 

(2) Whether the plaintiffs are entitled to sue as- 
reversioners ? 

(3) Whether there were consideration and necessity for 
Exhibit I ? 

3. Taking the plaint property to be Valliamma’s Stridha* 
nom, under the wider meaning of that term, (there being no 
evidence as to how she got it) the immediate heir to it 
would have been her mother, the plaintiff’s 4th witness, 
under the ' text of Wihaspathi, as explained by Hindu 
lawyers (See I. L. R. 21 Madras 263 at p. 268) the plaintiffs 
as sister’s sons of Valliatnma, are also heirs, . though more 
remote than the mother. 

4. The evidence of the mother, the plaintiff’s 4th 
witness, shows that she consented bo the division under 
Exhibit VII, as she intended the property . to be enjoyed 
by 2nd defendant’s sons, of whom the 1st plaintiff was 
alive in 1055. The effect of such relinquishment by the 
nearer heir is to accelerate the .succession of the one more 
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CIVIL remote, (See I. L. R. 5 Calcutta 732), and as the 2nd 
1078 defendant was the natural protector of her children', her 

’ ’ -possession from 1055 was permissive- (she living with her 

Kuttalam , . ■ , . , , ,, 

Pillai children), and could not be in any sense adverse to the 
plaintiffs as contended by the appellant's Vakil. 

Govinda • Adverse possession by 2nd defendant being thus 

Pillai out of the question, the property must be taken to 

kumara ^ ave come through the mother (plain ttffs 4th witness) 

Pillai. as • other heritable property, under Hindu law, and not 
Stridhanam. It is now -clear law that when Stridhanam 
descends to a female heir, the latter takes it as a qualified 
-owner under Hindu law, and not -as absolute owner (See 
£. L. R. 19 Madras 107 and 8 T. L. R. 51). The mother 
lhaving, therefore, only a qualified ownership, the 2nd 

defendant took charge only of such ownership on behalf 
of her sons. Hence the rule as to consideration and 

family necessity (See Mayne’s Hindu Law, 6th Edition paras 
346, 347 and 663), binding on guardians and females, applies 
to her also. 

6. This disposes of the 1st and 2nd points above noted, 
and leads us .to the 3rd. As to items l, 2, 3, 4, 6 and 8 of the 
consideration for Exhibit I, admitting that there were actual 
advances under these items, the appellant’s Vakil has not 
alleged that there is any evidence of family necessity in regard 
to these. As to item 5, which is 2,000fs., alleged to have been 
disbursed in payment of marriage expenses of plaintiff’s sisters' 
the chief witness on whom the 1st defendant relies (defendant’s 
1st witness) is contradicted by the recital in Exhibit I. The 
other witnesses examined on the point have been rightly 
discredited by the Judge below. As to the 7th item of 2,000fs., 
this is one sanctioned by Exhibit I. But the actual expenditure 
must be proved. Exhibit II, the alleged account kept by the 
1st defendant, is on the face of it suspicions, and so also is the 
evidence of the coolies who give various versions. As some 
levelling work was admittedly done, we thirik the Judge did 
well in allowing the highest sum sworn to by the plaintiff’s 
witnesses, viz., 500fs. 

7. In the result, therefore, we confirm the lower court’s 
decree, and dis mis s this appeal with costs. 
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Before Mr. Justice Govinda Billed, 
and, Mr. Justice Sunt. 

S. A. No. 165 of 1078. 

A. S. No. 275 of 1077, Quiloii District Court. 

O. S. No. 81 of 1076, Kottarakarai Munsifi’s Court. 

8fch Ohingom 1079. 

KANAKKIT GOVINDAN RAMAN—3rd Defendant 

—Special Appellant. 

KAULI NILAKANTAN and 2 others—Plaintiff and 1st 
and 2nd Defendants—Special Respondents. 

Mb. K. G- Sjesha Aiyer, Vakil for Special Appellant. 

Mb. S. N. Krishna Aiyer, Vakil for 1st Special Respondent. 

Marumakkathay&m Lata—Marumakkathayee children.—Benami 
transaction—Fathers and grand-mothers — Presumption. 

The presumption in favour of benami applioable to purchases in the 
names of minor sons by fathers, under Hindu Law, does not apply in the 
case of purchases made in the names of Marumakkathayee children by the 
latter’s grand-mother or their father. 

10 T. L. R. 77, Followed. 

JUDGMENT, 

1. One Ittooly, a Marumakkathayee lady, Was the sister 
of the 2nd defendant and niece (sister’s daughter) of the 1st 
defendant. In 1067, a mortgage was taken of the plaint pro¬ 
perty (Exhibit 1) in the name of Ittooly, part of the consideration 
thereof being a prior mortgage which Ittooly redeemed in the 
same year (Exhibit II) as directed in Exhibit I, In Dhanu 
1073, Ittooly transferred her mortgage lien under Exhibit I 
to her brother, the 2nd defendant, (Exhibit H),and after Ittooly’s 
death in 1074, the 2nd defendant transferred his rights under 
Exhibit H to the plaintiff (Exhibit D) in Vycausy 1075- In a 
trespass casein 1072, the 1st defendant who produced the title 
deeds (Exhibits I and 2), was declared to be in possession. 
After the execution of H by Ittooly (on 2nd Medom 1073), the 
1st defendant executed a surrender (Exhibit 4) of Exhibit I lien 
to a superior mortgagee his father-in-law (defendant’s 4th wit¬ 
ness), who transferred the superior mortgage to 3rd defendant 
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CTflL under Exhibit 6, dated Medom 1074, and the latter is now in 
1079 possession. The plaintiff, as transferee under Exhibit D, sues 
for possession on the ground that the lien under Exhibit 1 was 
Govindan the self-acquisition of Ittooly, and that the 1st defendant's 
Raman surrender,Exhibit 4, and the subsequent transfers on the basis of 
Kaali the same, cannot affect his interests. The defendants 1 and 3 
Nilakantan contended that Exhibit I was taken henami in Ittooly’s name 
with the money of the 1st defendant. 

2. Both the lower courts have found that the consideration 
for Exhibits 1 and 2 was paid by the maternal grand-mother of 
Ittooly, and not by the 1st defendant as contended by him but 
the District Judge differing from the Munsiff, has held that 
the mortgage under Exhibit I was intended as a provision for 
Ittooly, over which tho 1st defendant had no power as the 
Kamavan of the Tarwad, and he has accordingly given a decree 
for plaintiff to enforce his mortgage lien under Exhibit 1, as the 
plaint contained a prayer for such other relief as the court may 
think fit to grant. From this decree, the 3rd defendant has 
preferred this special appeal. 

3. As rightly remarked by the District Judge, the most 
important question in the case is whether Exhibit I was taken 
henami in Tttooly's name on behalf of the Tarwad, or was a 
provision made for her by the grand-mother, who is concurrent¬ 
ly found to have advanced the consideration for it. 

4. The contention of the 1st defendant that he advanced 

the money, has been found to be false. Though hb now con¬ 
tends that the payment by the grand-mother was intended to 
benefit the whole Tarwad, in the trespass case in 1072 his 
contention was that it was for the exclusive benefit of Ittooly 
and himself alone (see Exhibit B). The special appellant’s 
Vakil contends that the presumption in favour of henami 
applicable to purchases in the names of minor sons by fathers 
under Hindu Law must be applied to this case. But 10 T. L. 
R. 77 shows that this presumption does not apply to the case 
of the fathers of Marumakkathayee children, as to whom the 
purchase must be presumed to be for their own benefit. The 
ground on which the presumption of advancement in English 
courts of equity apply to such cases is : “ The moral obligation 

of a parent to provide for his children is the foundation of this 
exeoption, or rathor of this rebutter of a presumption, since it. 
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“is not only natural, but reasonable in the highest degree, to CIVTIi 
presume that a parent by purchasing in the name of a child 1079 
means a benefit for the latter in discharge of his moral obliga- 
tion, and also as a token of parental affection. This presumption' Govindaa 
in favour of the child, being thus founded in natural affection- Ramar “ 
and moral obligation, ought not to be frittered away by nice- Eauli 
refinements. It is perhaps rather to be lamented that it has" NilaS:anta “ 
been suffered to be broken upon by any sort of evidence of a. 
merely circumstantial nature.” Story’s Equity, 13th Edition,. 

Vol. 2, Section 1203. 

1. We are of opinion that the latter rule applies- 
equally to purchases made by others standing in loco parentis, 
as the grand-mother in the present case. The 1st defendant 
himself, who has not appeared in this appeal, has, in his- 
statement as a witness, admitted that the purchase was made 
out of affection for Ittooly, only, he said it was with his own 
money which has been found to be false. It will he noted 
that at the date of Exhibit I Ittooly was not a minor, she 
being then 17 years old. Though the 1st defendant has, 
after the grand-mother’s death fin 1069) and after Ittooly 
assigned her rights under Exhibit H, claimed to surrender 
the property to the superior mortgagee (see Exhibit 4), yet it 
will be remarked that the redemption of the prior mortgage 
under Exhibit II was made by Ittooly herself, and not by 
first defendant, as would have been the case if the mort¬ 
gage under Exhibit I was for the Tarwad as now alleged. 

No such Tarwad right was alleged during the life-time of 
the grand-mother (i. e., till 1069). 

6. It is true that possession of the property and the 
title deeds (Exhibits 1 and 2) is now with the 3rd defendant. 

They were transferred by the first defendant under Exhibit 4 
in Medom 1073. Until her marriage, Itooly was living with- 
her grand-mother. The 1st defendant having been, accord¬ 
ing to his own admission, her protector from her infancy 
before her marriage, he would naturally have been in actual 
possession, as was found in the trespass case (Exhibit 5). 

Exhibit 1 was taken out from the registry office by the 1st 
defendant on behalf of Ittooly, and ever after, evidently he 
kept Exhibits 1 and 2, Ittooly having gone to live with 
her husband. The mere custody of the document of title 
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CIVIL cannot affect the legal title created thereby,, especially 
1079 where, as in the present case, the custodian is- a very close 

^~relation standing in the position of a guardian and protector 
■ Govindan of the acquirer (see on this point also 10 T. L. It. 77). 

Raman ^ -yy e concur with the Judge below in finding that 
Rilakantan to ^ en create ^ nnder Exhibit I vested in Ittooly 
exclusively. As the transfers under Exhibit II to- the 2nd 
defendant and hy the latter to the plaintiff under Exhibit D 
were never questioned by Ittooly or 2nd defendant, who is 
exparte in this case, the question of consideration for the 
same is immaterial. The plaintiff is, therefore, entitled to sue 
on the strength of Exhibits H and D. ' Even if the 1st defend¬ 
ant’s possession was adverse to Ittooly and those claiming 
under her through Exhibits H and D, the plaintiff is entitled 
to a decree, as his suit is brought within 12 years. 

8. As the plaintiff’s right under Exhibit 1 is only a. 
mortgage lien, we hold that the lower appellate court was right 
in giving him only a decree for enforcing the lien under the 
prayer for other relief. We, therefore, confirm that decree, and 
dismiss this appeal with costs. 


Before Mr. Justice, Govindw Pillai T 
and Mr. Justice Burnt. 

A. S. No. 99 of 1078. 

0. S. Nt. 115 of 1075, Parnr District Court. 

9th Chingom 1079. 

THE DEWAN OF TRAYANCORE— 1st Defendant 

—Appellant. 

KANAKKU KRISHNAN SAN K A R AN and 6 others 
—2nd Plaintiff, 2 to 5 Defendants and heirs of 

5th Defendant—Respondents.. 
Me. A. M. Mtttttjnayagam Pillai, Yakil for Appellant. 
Mb. K. Nagappan Naib, Yakil for Respondent. 



SELECT UNKEFOimSD 1 DECISIONS.-. 37 

- - Limitation Regulation, Section 29 — Possessorysuit'.. erVTL, 

A person in possession of immoveable property is entitled to 
recover it by a possessory suit within six months after, dispossession, under The -Dewait 
Section 29 of the Limitation Regulation.. of 

Travancorp 

JUDGMENT. Kanakku 

Krishna* 

1. The plaint property belonged to one-Kornat'Tarwad(, Sanksrafl ‘' 
which is alleged to have become Pokudi. Under a Revenue- 
enquiry which was set on foot in 1068, the 1st defondant (the- 
Sirkar) claimed the property from the plaintiff, who was them 

in possession. The latter set up a sale of 1028, Exhibit G,. 
from Kornat Govindan Krishnan, hut as the Revenue officers, 
were nob satisfied as to the genuineness of his title, the plaintiff,, 
to take the benefit of his long possession which is admitted to- 
have extended so far hack as 1035, was under the Pokudi- 
Rules (Unrepealed Regulation, Supplement, page 149; required 
to pay Vilayartham. On his failure to do so, the 1st defend¬ 
ant registered the plaint lands (which belong to the item called' 

Pandara Otti) in the name of 2nd defendant's father, and. 
plaintiff was dispossessed in Kumbhom 1070. The suit is for- 
recovery of the property on the strength of plaintiff's title- 
under the sale deed of 1028 (Exhibit G), which is alleged to- 
have been executed while plaintiff’s family was in possession- 
under an old mortgage of 1000 m. e. The plaintiff also denied, 
the Pokudi under which the 1st defendant claimed the 
property. The defendants denied the genuineness of plaintiff's- 
title. 

2. The District Judge found the Pokudi to he true, but-,, 
finding the sale under Exhibit G CO be also true, he held that 
tjie • 1st defendant had no interest left in plaint property to 
which it might succeed on the ground of’ Pokudi. He- 
accordingly gave a decree for the plaintiff from which the- 
l.st defendant (the Sirkar) has preferred this appeal. 

3. The lower court’s finding as to the fact of the Pokudi 
has not been objected to, and has, therefore, become final. 

Tho defendants are alleged to have taken wrongful possession: 
in 1070. If so, the plaintiff, who was then in possession, was: 
entitled to recover by a possessory suit within six months: 

■after dispossession under Section 29 of the Limitation- Regu¬ 
lation. In such a suit he could have recovered possession 
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CIVIL irrespectively of his title. But,, this- suit not havingbeen-filed} 
1079" -within the six months, the plaintiff cannot recover the-property 
’—V unless he makes out Ms title (see 17 T- L. B. 127, which 
The Dewan ^ 0 || 0wa the ruling in I. L. R. 26 Calcutta 579). 

Travancore ^ qq^ plaintiff mainly relies on Exhibit G, which pur- 
frishnan P orfcs to 1)6 an “^stamped sale deed executed by Kornat 
Sankaran, Govindan Krishnan to plaintiff’s deceased Jesli-tan, Krishnan 
Govindan, dated 19th Karkadagom 1028. ExMbit G is- a little 
bit of a plain cadjan, which purports to give the plaint lands- 
on absolute sale on a settlement o-f accounts in connection 
with a prior mortgage. , Neither the consideration for the sale, 
nor of the prior mortgage, is stated in Exhibit Gv There is-no¬ 
evidence to prove the signature of the attesting witnesses or 
of the alleged executant, except that of a witness, who, in the 
opinion of the District Judge, has been set up falsely to claim 
kindred to him. We are unable to agree in the opinion of 
the District Judge that the appearance of Exhibit G is above 
suspicion. We think the contrary. The plaintiff says that- 
ExMbit G was produced by Mm at the Pokkuvaravu enquiry 
in 1055, and ExMbit D is alleged to be liis application for 
Pokkuvaravu in which ExMbit G is referred to. ExMbit D, 
however, speaks of a sale deed dated 7th Karkadagom 1028, 
(Exhibit G is dated 19th Karkadagom 1028) and Exhibit G 
bears no mark of its production in 1055 as alleged. If the- 
alleged production of Exhibit G is true, it would have been 
impounded for Otti Vilakkum according to the practice which 
prevailed in 1055 with regard to Pandara Otti lands. Under 
these circumstances, we have no hesitation in saying that 
plaintiff has failed to prove the sale of 1028. 

5. Notwithstanding this finding against the sale, the 
plaintiff might succeed if he makes out the alleged mortgage 
of 1000 M. e., because, if that were true, he would have become 
absolute owner in 1050 (supposing there was no term) by 
limitation bar of the'equity of redemption. We will, therefore, 
see what evidence there is as to the alleged mortgage of 1000, 
or of any other year 50 years before 1070, the date of dis¬ 
possession. 

6. The Thandapper accounts (Exhibits A and C) show 
that plaintiff’s Tarwad paid the Sirkar tax on the plaint- 
property from 1035. They do not take us beyond that date. 
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’and so do not make out the barred mortgage on which CI ^ IL 
plaintiff relies. For this, he relies on the tax receipts^ }079 
Exhibit F, which show six payments, by plaintiffs ancestors, 
of 13 11/16 fanams, 13f, 13f, 10§, 10 7/16 fanams and 6 o/™ 
10 7/16 fanams, for the years 1016, 1018, 1028, 1030, 1032 Travauoora 
»nd 1033, respectively. Exhibit A shows that the tax on the Kanakku 
plaint property was 15 7/16 fanams. If the amount paid was s ^/aran 
exactly the same as the amount of tax due on the plaint land, 
that might be some evidence to show that ths payment was 
for the plaint lands. On the other hand, the plaintiff has 
admitted in Exhibit 4 that he had been paying the tax also 
on 8 other Parahs of land belonging to the Kornat Tarwad. 

Even if the above payments under Exhibit F were slightly in 
excess of what was due on the said 8 Par-ahs, such payments 
are quite insufficient to prove the possession of the plaint 
lands in the years referred to in Exhibit F. There is no 
evidence whatever to establish the identity of the lands for 
which the payments were made under Exhibit F. 

7. The evidence is quite insufficient to prove plaintiff’s 
payment of tax on the plaint property prior to 1035. Hence, 
the plaintiff cannot base bis claim on the alleged barred 
mortgage. His payment of tax since 1035 might have been 
dun to a mortgage lien, but this finding is practically useless, 
as the plaintiff does not even allege the amount of such lien, 
so as to enable the court to give a decree enforcing it on the 
plaint property. Probably, in taking his stand on a false case, 

•tie plaintiff has forfeited even the lien which he really had. 

8. Anyhow, the title alleged either under a sale or 
■mortgage is not proved. Therefore, in reversal of the lower 
court’s decree, we dismiss the suit with coses in both courts. 
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Before Dewan Bahadur Vencobdchariar , Chief Justice, 
and Mr. Justice Govinda Pitted. 

S. A. No. 191 of 1078. 

A. S. No. 15l> of 1077, Trivandrum District Court. 

O. S. No. 885 of 1075, Chirayinkil Mnnsiff’s Court. 

24th Chingom 1079. 

THRIVIKRAMAN KRISHNA RU and another 

—Plaintiffs—Special Appellants. 

NARAYANARU KR.ISHNARU and 8 others 

—Defendants—S pecial Respondents. 

Me. V. A. Ramakkishsa Iyer .Vakil for Special 

■ Appellant. 

Me. S. Venkiteswaba Iyer .Vakil for 2nd Special 

Respondent. 

Res judicata— Applicability of to claims and pleas — Speci¬ 
fic issues. 

That the rule of res judicata applies alike to olaims and pleas is 
an undisputable proposition, but, in order that the rule should have 
operation, it is essential that there should be decision substantially on 
the point raised either by a specifiu issue or on the pleadings. 

11 T. L. S. 112, Referred to. 

JUDGMENT. 

1. The facts are shortly these. . 

2. The 1st and 2nd defendants, as Uralmakars of 
Purakudu Devaswom, sued in 0. S. No. 1426 of 1073 Chir¬ 
ayinkil Munsiff’s Court, their alleged Kanom tenants for a 
renewal and for recovery of renewal fees • &c. One of the 
tenants, who was 5th defendant in that suit, contended that 
the property belonged to Viralur Kavu Devaswom, and that 
he paid rent to the Samudayom. of that Devaswom. There¬ 
upon the said Samudayom was made 6th defendant in the 
suit, and in the result a decree was passed in favour of 1st 
and 2nd defendants’ Devaswom. Exhibit XII is the judg¬ 
ment in the said suit. The decree, howover, has not been 
produced. The Samudayom coutended therein that he was. 
not aware how his Devaswom originally acquired the 
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’property, Vat that it has been since a very Ion* time in pos- ClVTL 
■session and enjoyment of the property in its independent 1079 
■and proprietary right without recognizing the 1st and 2nd Thri _ 
■defendants’ Jenmom right or paying any dnes to them, vikraman 
The decision in that suit merely decided that the tenants Kns ^ nam 
were Kanom tenants of 1st and 2nd defendants’ Devaswom.Narayanaru . 
’and were bound to revew the Kanom and pay the usual K - nsluiaIU - 
fees. There Was no appeal against this decision. It appar. 

■ently decided that the 1st and 2nd defendants’ Purakudu 
Devaswom had the Jenrnom right, and that the tenants were its 
Kanom tenants, but there was no decision as between the two 
Devaswoms in regard to the title set up by each, i. e., as to 
the acquisition of ownership by plaintiff's Devaswom by lapse 
of time or other causes. Exhibit XII is on its face a flimsy 
and unsatisfactory and quite an imperfect decision. There 
is no definite finding on the issues raised in the suit or as to 
the competition between the two Devaswoms. 

2. The plaintiffs who were not parties to the said suit now 
seek to have the title of their Devaswom declared and to 
cancel the said decree. The lower courts have decided that 
the suit is barred by res jndicMa in that the plaintiff’s Samu- 
■dayam, who defended the former suit, represented the plaint 
Dewasmom properly and the decree, therefore, bound the plain, 
tiffs who were the principals and whose agent or servant ha 
was. 

3. The plaintiffs appeal, and the question for decision is 
whether or not the suit is barred by res judicata. 

4. That the rale of res judicata appLies alike to claims and 
pleas is an indisputable proposition but, in order that the rule 
should have operation, it is essential that there should be a 
decision substantially on the point raised either by a specific 
issue or on the pleadings (see 11 T. L. D. page 112.) The 
former suit merely decided that the Jen mom right was. regis¬ 
tered in the name of 1st and 2nd defendants' Devaswom and 
that the tenants were shown to have been its Kanom tenants. 

The contention of 8th defendant, who was 6th defendant there 
was that somehow the plaint Devaswom became its owner in 
spite of the registry in the name of 1st and 2nd defendants’ 
.■Devaswom, and that the tenants 1 have been its tenants. The 
8th defendant was a Samudayam at the time. He had been 
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CIVIL ..empowered in 1074 under Exhibit XVI to sue, and be sued for 
1079 the plaint Devaswom. The 1st plaintiff, who gave him this 
'-^7'"'' power resided within the jurisdiction of the Shirayinkil MunsifFs 
vikraman Court, while the 2nd plaintiff resided without its limits. The 
Krishnaru p 0Wer ma y be valid as regards 2nd plaintiff, but it is not so as 
Narayanaru regards the 1st plaintiff under Section 33, Travancore Civil 
Krishnaru. p roce dure Code. We must, therefore, hold that the 8th defend¬ 
ant did r.ot properly represent the plaint Devasmom in the . 
former litigation 

5. Even if it is assumed that the Samudayam did repre¬ 
sent the plaint Devaswom, and that, the former decision sub- 
stantally determined the question of title against the plaint 
Devaswom, still the decision cannot be said to estop the 
plaintiffs from maintaining . this decisiou. It has been ruled 
■distinctly in 12 T. L. R. page 138 that Urallers are the proper 
representatives of a Devaswom, and not its Samudayam, and 
that a decree obtained by a Samudayam as its representative 
cannot bind the institution. It is needless to say that a decree 
obtained against him will not at all bind the Devaswom. The 
rulings in 18 T. L. R. 65 and 1 29 also go to show that the Samu- 
dayam has in certain cases a limited power to sue for rents &C, 
The general principle that tho Urallers should be parties to a 
litigation concerning the Devaswom, is maintained. For these 
reasons, we think the decrees below cannot be supported. 
They are set aside, and the suit is remanded to the MunsifFs 
Court for trial and decision on the merits. The plaintiffs will 
have refund of court fees paid on appeal memo. The other 
costs will he costs in the cause. 
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Before JDewan Bahadur Vencolachariar, Chief Justice , 
and Mr. Justice Padmanabha Iyer. 

S. A, No. 326 of 1078. 

A. S. No. 95 of 1078, Trivandrum District Court. 

0. S. No. 687 of 1076, Chirayinkil Munsiffs Court. 

■ 29th Kanni 1079. 

KAULI PARVATHI and another—Defendants 

—Special Appellants. 

RAMAKRISHNA IYEN VENKITESWARA IYEN 
and 2 others—Plaintiffs—Special Respondents; 

Mr. E. J. John, Vakil for Special Appellants. 

Mr. K. G- Sesha Iter, Vakil for Special Respondents. 

Mortgagor and mortgagee—Term fixed in the mortgage 
deed—Its binding nature-. 

A mortgagee cannot give up the mortgage term, ag the provision 
for the same must bind both parties, and is not open to either party 
except with the consent of the other, to ignore the claim for time. 

1 T.. L. R. 71, Followed. 

JUDGMENT. 

1. The Tarwad of defendants 1 to 6 continued undivided 
until 1075, though the members of each Thavazhi lived and 
messed separately, and even enjoyed properties separately- 
In 1075, there was a partition between defendants 1 and 2, 
who form one branch, and defendants 3 to 6 who form the 
other. The 2nd defendant is son of 1st defendant, who i 3 
a female. The suit lands had been outstanding on mortgage, 
and the common Karnavan, Padmanabhan Sankaran, seems to- 
have redeemed the prior mortgage. In 1069, the 1st defendant 
and her deceased brother, both junior members of an undivided 
Tarwad, executed a Molotti deed, Exhibit A, to plaintiffs for 
3,087 fanams made up of 2,530 fanams, reserved with plaintiffs 
for redemption of prior mortgages, including the mortgage on 
plaint property which had been redeemed by tbe common: 
Karnavan for 900 fanams, and 557 fanams paid in ready cash.. 
The deed A is a mortgage for a term of 12 years an& 
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GIVIL stipulated expressly that no demand should be made by plaintiff 
1079 for the money before the expiry of 12 years. The plaintiffs 
have redeemed the prior mortgages, and 1st plaintiff, as 
Parvathi common witness, says that he had no funds to redeem them.. 
Rama ^ he plaintiffs have not, therefore, obtained possession of the 
kriutma mortgaged property. Their present suit is either to recover 
Venkiteswa *^e aam fanams cash advanced with interest, or to 

ra Iyen, allow them to redeem the defendants 3 to 6 on payment to- 
them of 900 fanams, since they are in possession, the property 
having fallen to their branch in division. 

2. The District Mnnsiff dismissed the suit holding that 
Exhibit A had no consideration, but the District Judge on 
appeal held that A was supported by consideration, and 
gave a decree for plaintiffs against 1st and 2nd defendants 
personally. The relief for redemption from defendants 3 to 
6 was declined probably because the plaintiffs stated that 
they did not want a decree against the property. 

3. The 1st and 2nd defendants specially appeal, 

4. The 1st ground taken in appeal is that the suit is 
premature. The conditions in Exhibit A are to this effect. 
After the expiry of 12 years’ term fixed in the mortgage, 
whenever the mortgagors pay the amount the mortgagee 
should surrender the properties. This condition shows that 
the payment of the money even after the term of 1.2 
years is made to depend on the will of the mortgagors in 
effect extending the period indefinitely. This being so, the 
mortgagors can compel the mortgagee to prolong the period, 
and the mortgagee’s suit for money will be premature even 
after 12 years, provided the mortgagee has had possesssion, 
or was prevented by the mortgagors from taking possession. 
In so far as the recovery of money within 12 years is con¬ 
cerned, the stipulation is strict and quite clear and conclu¬ 
sive that plaintiff cannot make any demand for money 
within 12 years. Plaintiffs cannot say now that they will 
give up the term. In a case reported in 1 T. L. R page 71, 
which is a case on all fours with the present, it was held 
that the mortgagee could not give up the mortgage term 
" that the mortgage being for a term of years the provision 
must bind both parties, and that it was not open to either 
of the parties, except with the consent of the othep - , to ignore 
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the clause for time.” This is the well-understood principle CIVIL 
of law, and plaintiff’s suit for money brought before the 1079 
expiry of 12 years is, therefore, premature, and the same 
should have been dismissed on this ground. Parvathi 

5. The decree peronally against 2nd defendant is bad.. Bamat 

6. As to whether Exhibit A is supported by consider.- 
ation or not, we need not decide the point in the- aboveVenkit 
view of the case. 




7. The respondent’s Vakil Mr. K.. G. Sesha Iyer- con'- 
tends that plaintiff may be allowed to redeem, the pro¬ 
perty from the defendants 3 to 6 who- are in possession. 
The simple answer to this is ; that this appeal concerns- 1st 
and 2nd defendants’ liability, and the plaintiffs are the only 
respondents. The plaintiffs have not appealed, against the 
District Judge's decree and seek redemption. The defend¬ 
ants 3 to 6 are not now represented, and, in fact, they could 
not be. 


8. ~We hold that the suit for recovery of money as. 
against 1st and 2nd defendants is premature. The decree 
below is reversed, and the suit is dismissed with costs; 
throughout. 
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Before Mr. Justice Srunts,. 
and Mr. Justice Padmanabiitx Iy.er, 

S. A. No. 154 of. 1078.. 

A. S. No. 165 of 1076, Trivandrum District Court.. 

0. S. No. 370 of 1073, Trivandrum Additional M-unsiff’s Court;. 

25th Thulam 1079. 

PEERUMUHAMMATHU CHEYTBUMUHAMMATHU 
—2nd Defendant—Special Appellant.. 

SUBBA IYEN VENKITESWARA. IYEN—Plaintiff 

—Special Respondent.. 

Mr. K. Kochukkishna Marar, Vakil- for Special Appellant. 

■ Execution of decree, judgment-debtor’s objection to—Absence 
of any fault on the part of the judgment-creditor — C. P. G.' 
Sections 228 and 223. 

The Tight of the decree-holder to obtain execution will not .he necessari¬ 
ly defeated if by reason of objections on the part of the judgment-debtor*- 
or action by the court or other cause foT which the decree-holder is not 
responsible, final completion of the proceedings in execution initiated under' 
Section 228 cannot be obtained within the period limited in Section 223, 
V P. C. Further applications of the decree-holder to court executing the 
decree to go on from the point, where the execution proceedings had been, 
arrested, and oomplete execution of his decree, would he applications merely 
ancillary to the substantive application under Soetion 228, and would not be 
barred by Section 223. 


JUDGMENT. 

The Plaintiff obtained a decree for money on the 4 th* 
Makaram 1063, and applied for execution on 2nd Dhanu. 1075. 
On the 26th Meenom 1075, the decree-holder put in an appli¬ 
cation moving for the attachment of certain moveables, which, 
prayer was granted. Third parties put in a claim, whereupon 
the Munsiff discovered that the application of 26th Meenom 
1075 was barred by Section 223, C. P. C-, and cancelled the 
orderd for attachment. The decree-holder thereupon appealed, 
and the lower appellate court held that the Munsiff should have 
adjudicated upon the claims of the parties, and that th® 
Munsiff’* order was premature. 
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2. Thence the decree-holder appealed to the High Court, CIVIL 
'where it was held that the Mimsiff was right in taking up the 1079 
execution case for disposal with the claim petition. The suit 

was then remanded to the lower appellate court for a decision hammathu 
whether the MunsifPs view of the question of limitation under 0 ^^^' 
^Section 223 was correct. The District Judge has since recorded v, 
his opinion that the application of 26th Meenom. 1075 is not^bba 6 ^“_ 
harred, being merely a continuation of the application of the 2nd ra. lyen, 
Dhanu 1075, and, reversing the Mansiff’s order, he allowed the 
■appeal. 

3. The second defendant is the special appellant. 

4. The question for decision is whether the decree-holder’s 
application of the 26th Meenom 1075 is a continuation of the 
application of the 2nd Dhanu, and, if not, is it harred by limita¬ 
tion under Section 223, 0. P. C. 

5. It is urged on behalf of the special appellant that the 
-application of the 2nd Dhanu 1075 contained a prayer for the 
issue of a warrant alone, and not a prayer for attachment as 
well, that the latter prayer not having been recorded in the 
•execution diary was a subsequent interpolation. That, even if 
there was no such interpolation, the fact, that as an order for 
■the issue of a warrant alone is entered in the execution diary, 

■it must be held that the Judge had exercised his discretion, and 
that applying the ruling in 15 T. L. R. page 9 as no order for 
attachment was made, it must be presumed to have been refused, 
hence the present application is out of time. 

6. We think that the views adopted by the District Judge 
are correct. 

7. The application of the 2nd Dhanu 1075 contains prayer 
both for the issue of a warrant and for attachment. We have 
examined the application, and we see no reason for holding that 
the petition has been tampered with. There is an interpolation, 
but it is the correction of an evident omission under circum¬ 
stances which have been satisfactorily explained by-the decree- 
holder. The correction appears to have been made at the 
same time as the rest of the petition with the same ink, and is 
initialled by the writer. We agree with the lower appellate court 
in holding the omission in the diary was an accidental one, due 
to the carelessness of the clerk. 
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'GlVIL ■§_ There is this further circumstance in favour of the 
1079 decree-holder, namely, that, while first application was by 
p petition, the subsequent one of 26th Meehom 1075 Was by 

hammathu a memo, which seems to suggest that the prior application 
'Cbaythumu- 0TOVfed a prayer for attachment, and the subsequent metno 
hammathu , “ / n a ^ 

v. was merely intended to Keep it alive. 

Vrakiteawa- 9. In the 15 T-. L. R. page 9 case, the prayer for attaeh- 
ra Iyen. men £ was granted, but the order was silent as to the prayer 
for the issue of a warrant of arrest. It was there held to have 
been refusod. We are of opinion that that ruling does not 
apply. It can hardly be said that in the circumstances of that 
case, a prayer for arrest, when an ordor for attachment was 
already granted, was a step in aid of execution ; at all events 
more than 3 years had elapsed after the disposal of the 
application for arrest, and, therefore, fresh application was 
absolutely barred, whereas in the present suit the court 
ordered notice to he issued presumably in aid of execution. 
The ruling in 18 Allahabad 482 is here applicable. It was 
held in that case that the right of the decree-holder to obtain 
execution will not necessarily be defeated if, by reason of 
objection on the part of the judgment-debtor, or action taken 
by the court - or other cause for which the decree-holder is 
not responsible final completion of the proceedings in execution 
initiated under Section 228 cannot be obtained within the 
period limited in Section 223. Further applications of the 
decree-holder to court executing the decree to go on from the 
point where the execution proceedings had been arrested, and 
complete execution of his decree would he applications merely 
ancillary to the substantive application under Section 228, and 
would not be barred by Section 223. 

10. For these reasons, we agree with the lower appellate 
court in holding that the proceedings of the 26th Meenom 1075 
Were in continuation of the application of the 2nd Dhanu 1075, 
and that the plaintiff’s application is, therefore, not barred 
by Section 223. 

11. The special appeal is dismissed. The respondent 
not being present, no order as to costs. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Hunt. 

A. S. No. 2 of 1078. 

0. 8. No.. 7of 1076, Quilon District Court. 

27th Thulam 1079. 

RAMAN E RISHNAN—Plaintiff—Appellant. 

MARTHANDAN GOVINDAN and another 

—Defendants—Respondents. 

Mr. Y. A. RamakrishnaIyer, Vakil for Appellant. 

Mr. S. N. Krishna Iyer, Vakil for 1st Respondent. 

Mr. E. J. John, Vakil for 2nd Respondent. 

Bailee—Bailment of an elephant—Liability for its death. 

of an elephant, and the animal died -while under his care, 

Held, that he was not liable, unless the death of the animal was due to 
his negligence. 

JUDGMENT. 

1. This case was remanded for findings to the lower court 
under the order dated 16th Makaram 1078. 

“(1) The suit was for an elephant, which the 1st defendant, 
the Karnavan of the Tarwad of defondants 1 and 2, sold to 
plaintiff on 5th Thye 1074 (Exhibit A,). The elephant having 
died during the trial of the case while in the custody of the 
2nd defendant in pursuance to the Magistrate’s order in a theft 
case preferred by 2nd defendant against plaintiff and 1st 
defendant, the plaintiff prayed for the value of the animal on 
the ground that its death was due to 2nd defendant’s fault. 
The 2nd defendant contended that the elephant was not Tar¬ 
wad property, but purchased by her deceased brother (one 
Kochukuuju) with Makkaohayatn funds given by their common 
father. The 1st defendant admitted the sale, but pleaded non¬ 
payment of the whole consideration. 

“(2) Though there are so many as 12 issues' recorded in 
the case, the District Judge has discussed the evidence only ns 
regards the question of consideration and tlie alleged removal 
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CIVIL 0 f t jj 0 an ; ma i by theft, and found both these issues against the 
1079 plaintiff, and dismissed the suit. 

Ltaman “(3) As to the question of theft, though the Magistrate has 
Krishnan footed that against the 1st defendant simply on a considera- 
Marthandantion of the actual possession by 2nd defendant at the date of 
Govindan. remQVal (se0 Exhibit XVI), a civil courtis, according to the rules 
of evidence, not bound to act on that finding, if the ■ st defendant 
had the legal title to the animal. As the animal belonged to a 
junior member who died in 1073, primes fade it would lapse to 
the Tarwad (II T. L. R. 2) and come into the legal custody of 
the 1st defendant, unless the 2nd defendant is able to make out 
the original acquisition was made with or by the aid of Makka- 
thayam funds as alleged by her, in which case, she would be 
entitled to the animal to the exclusion of the Karnavan (1st 
defendant). The Judge has not discussed at all the evidence 
bearing on this issue (2nd issue), which is indeed the chief issue 
in the case. He has merely stated a finding without a state¬ 
ment of the grounds of the decision, and such a bare finding 
. cannot be accepted, as it does not satisfy the requirements of 
the law. 

“(4) The death of the animal during the trial has necessi¬ 
tated a finding on the llth issue which raises the question 
Whether it was dne to 2nd defendant’s fault. 

"{5) We regret that, owing to the way in which the case- 
was handled by the Judge, it is become necessary to remand it 
for a re-trial of and distinct legal findings on the above issues. 
The plaintiff has offered to appear to give evidence before the 
lower court. The Judge will examine him if he appears, and 
take other evidence and submit findings with the reason for 
such finding on the issues, including those which he has already 
decided. The submission will be made within 6 weeks from 
the date of the receipt of records.” 

2. The elephant died in the custody of the 2nd defendant 
to whom it was handed over by the Magistrate pending the 
enquiry into the charge of theft, which she brought against 1st 
defencant. The District Jugde finds that the death of the 
animal was due to natural causes, and not to the fault of the 
2nd defendant or her agents, and that as it was young (about 
II years old) its earnings left no balance to 2nd defendant after 
the payment of the charges of its maintenance. 
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3. The latter finding has cot been seriously questioned, 

Defence 12th witness proves that the hire per day would not 1079 
exceed Rs. 1£ and considering the age of the animal, it could 

not he worked for more than 100 days in a year which would Krishnan 
give tis. 150 for its gross earnings, and that will leave almost Marthandan 
nothing after payment of feeding and driver’s charges. Govindan. 

4. As to the cause of the animal’s death, the plaintiff’s 
witnesses 7 and 8 say that they actually saw the animal being 
driven down the slope of a bill with a heavy log pressing behind, 
which struck on its hind legs and disabled it and caused its 
death two days after. We are of opinion that the District 
Judge was right in disbelieving this highly improbable story,, 
which has indeed every appearance of concoction. We believe- 
the statement of the driver, the defence 14th witness, who says 
that the animal fell sick and died because the medicines which 
he could give at the place of work (Konni) did not tako effect. 

5. The findings in the last two paras dispose of the 2nd 
defendant’s liability for the price of the animal. For, even if 
she had no title to the animal, still as a bailee under the • 
Magistrate’s orders, she is not liable, unless the death of the- 
animal was due to negligence on her paTtj[see XIII T. L. R. 

221 at page 223). 

6. The question remains whether the plaintiff is not 
entitled to the value that he paid for the animal under Exhibit 
A, his purchase deed. Whatever may have been the suro- 
aetually paid by the plaintiff, i. e., whether it was Rs. 1500 as 
alleged by him, or only Rs. 250 as found by the Judge below, 
we concur in the Judge’s view that the purchase was collusive- 
being intended to defraud the 2nd defendant, and that as plain¬ 
tiff was parfi'cepes eriminis, he is not entitled to recover the 
price he paid. 

7. Tho animal was purchased in 1068 in the name 
of 2nd defendant’s brother Kochukunju under sale deed^ 

Exhibit XI, which, along with title deeds of other properties 
purchased by Kochukunju, has been in the possession of 
2nd defendant, who, with the deceased,. was living separate 
for more than 20 years from the branch of the 1st defendant, 
the Karnavan. Even if the properties included in Exhibit XI 
and the other title deeds in the name of Kochukunju are not. 
clearly proved to be acquired from Makkathayam funds, yet 
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CIVIL separate enjoyment for such a length of time has been held 
1079 to be equivalent to an allotment for maintenance (XVI T. L. R. 
142), which the Karnavan cannot resume or alienate to a 
Krishnan third party without giving other property instead (XIV 
Martbandan T - L ' 49 )’ 

Govmdan. g_ ^ the death of Kochukunju in 1072, (the elephant 
was admittedly in his possession. One of plaintiff's own 
witnesses (plaintiff’s 17th witness) swears that, even after 
Kochuhunju’s death, the animal was kept in Panamoot house 
(2nd defendant’s i, and the evidence of defendant’s witnesses 
8 to 12 and 14 to 21 and Exhibits 13 and 20 clearly prove 
that such possession continued up to the date of its removal by 
1st defendant in Makarom 1074. The statement of defence 
1 st witness, the driver, and Exhibit XIV (his prior statement) 
show that on the 4th or 5th of Makaram 1074, the date 
of ; plaintiff’s purchase, the animal was brought from near 
2nd defendant’s house. 

9. Thus it is clear that plaintiff took the sale deed. 
Exhibit A from one (1st defendant) who bad neither the right 
to transfer nor possession of the animal. That this was done 
in bad faith is clear from the false recital in Exhibit A to the 
effect that possession had been given to plaintiff two months 
previously, i.e., in Vrisohikam. It is, further, clear from the 
fact that plaintiff did not obtain the title deed or the elephant 
(Exhibit XI), and this must be because he was aware that it 
was with the 2nd defendant. The execution and registration 
of the sale deed (Exhibit A) at the Krishnapuram registry 
office, three days after the clandestine removal of the elephant 
by 1st defendant, were evidently effected for the sake of 
secrecy. We have no hesitation in holding that plaintiff was 
privy to the fraudulent removal of the elephant from, the 
possession of the 2nd defendant. 

■ 10. He cannot, therefore,* recover any part of the price 

from the 1st defendant. We have already held that he can 
get no relief against the 2nd defendant. We, therefore, 
uphold the decree for dismissal of plaintiff’s suit, and dismiss 
this appeal with costs. 
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Before Mr. Justice Govinda Filled, 

■ and Mr. Justice Padmanabha Iyer. 

A, S. No. 282 of 1078. 

0. S. No. 418 of 1077, Haripad MunaiS’s Court 
24th Vrischikam 1079. 

KUNJINANGELI NARAYANI—Plaintiff—Appellant- 

KUMARAN PA-DMANABHAN and 6 others 

—Defendants—Respondents. 

Me. Y. A. Ramakrishna Iyee... Vakil for Appellant. 

Mr. K. Kochukrishna Marae... Vakil for 1st Respondent.. 

Gift—Properties under the deed to be enjoyed after donor’s 
death—Transfer of possession and registry—Legal effect. 

Where in a deed of gift it was said that the properties should 
be enjoyed by the donees after the donor’s death, and yet the possession 
of the properties had passed to, and transfer of registry made in favour 
of the donees; 

Held -.—That the gift was valid and eompelte. 

A. S. No. 12 of 1075, Followed. 

JUDGMENT. 

1. The plaint properties, along-with certain others, were 
given on gift in 1073 by one Krishnan Velayndhan to his 
wife, the 2nd defendant, and his children, defendants 3 to 7 
and plaintiff. In Kanni 1075 defendants 2 to 7 mortgaged 
the properties to 1st defendant for Rs. 435 for a period of 
12 years. Plaintiff, who was a minor on the date of the 
mortgage, seeks to set aside that transaction on the ground 
of want of consideration and Tarwad necessity. The Munsiff, 
upholding the defendant’s contention, has dismissed the 
plaintiff’s suit, and plaintiff has brought the appeal. 

2. The parties appear to have been at issue as to 
whether the gift (Exhibit IV) of the plaint properties was 
a completed transaction or not. But the respondent’s Vakil 
did not press, and virtually gave up his objection that the 
gift was not a eomploted transaction. The clause in the 
deed, that the properties embraced in the gift were to he 
enjoyed by the donees after the donor’s death, appears to 
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CIVIL have given rise to the above contention, bat it is now admitted 
1079 on both sides that possession of the properties has passed 
to, and transfer of registry made in favour of the donees 
nangeli in pursuance of the gift, although the donor is still alive, 
Narayani q n an exac tly similar case, it .was held by this court that 
Kumaran the gift was complete and valid (A. S. No 12 of 1075). 
nabhan M° reo ' rer > the defect, if any, ill the gift transaction has 
been cured by the execution of a Sammathapathrom, Exhi¬ 
bit VI, by the donor to the donees on the date of the plaint 
mortgage. Besides executing the Sammathom, the donor 
sold another property to. his wife and children on the date 
of the mortgage for Rs. 401 (Exhibit V). It was to pay 
the above-mentioned Rs. 401 pZn,s Rs. 34 paid as ready cash 
for stamp and registration expenses (see the statements of 
defendants' witnesses in regard to ready cash payment', that 
the mortgage Exhibit A was executed to 1st defendant. 
This is clear from the recitals in Exhibits A and V, which 
do not appear to have been carefully read by the lower court. 
In other words, the mortgage debt was borrowed for the 
acquisition of property for plaintiff and defendants 2 to 7, 
property which they have been in enjoyment of since- the 
purchase. It is not urged in appeal that the mortgage had 
no consideration. What is urged by the plaintiff’s Vakil 
is that the plaint property is worth Rs. 1,000, that it has 
been mortgaged for a period of 12 years to purchase property 
worth Rs. 401, and that, therefore, there was no proper necessity 
for the mortgage. Not only is there uo evidence to show 
that the plaint property is worth Rs. 1,000, but the evidence 
on record may fix plaint valuation of the property at Rs. 445, 
and the valuation of all the properties in the deed of gift, 
which consists of 20 Parahs of paddy lands, besides garden 
at Rs. 1,000 (the plaint property comprises only 8 and odd 
Parahs of paddy lands) disproves the plaintiff’s contention 
on the point. We have, therefore, no hesitation in finding 
that the mortgage bad consideration and Tarwad necessity. 
The plaintiff was a minor on the date of the mortgage. All 
the adult members bave joined in the transaction. There is 
no allegation or proof of fraud. The term of the mortgage 
is. not, therefore, open to question (XV T. L. R. 99). 

3. This appeal fails, and is dismissed with coats. 
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.Before Mr. Justice Govvnda Pillai, 
and Mr. Justice Padmanabha Iyer. 

S. A. No. 340 of 1078. 

A. S. No. 531 of 1077, 'Trivandrum District Court, 

O. S. No. 687 of 1076, Neyyattinkarai Muusiff’s Court, 

24th Yrischikam. 1079. 

KANAKKU KUMARAN MARTKANDAN 

—2nd Defendant—Special Appellant. 
KANAKKU KAULI AIYAPPAN, heir of deceased 
Kanakku Krishnan Thanuvan—Plaintiff 

—Special Respondent. 

Me. K. Nagappan Nair.... .Yakil for Special Appellant. 

Mr. S. Yenkiteswara Iyer.... Yakil for Special Respondent, 
lies judicata— Prior order on a point of limitation-— 
Applicability of the principle to defences and the claim as 
plaintiff. 

A prior order on a claim petitition which has become final will 
conclude the defendant (claimant) quite as much as it would conoludo 
the plaintiff (decree-holder) even on a point of limitation. The bar is 
fatal .to the defendant’s contention, even if the prior order is wrong: 
on the merits. 

24 Allahabad 138, Applied. 

JUDGMENT. 

1. The plaintiff is the assignee of the decree in O. S. No, 
747 of 1068 of the Neyyattinkarai MunsifPs Court, which 
charged only the separate property of one Mathevan Padma- 
nabhan, the Karnavan of the defendants 1 and i. In execution 
of that decree, a lien of 1,900 fanams, which Padmanabhan 
was supposed to have under a sale deed of 1055, Exhibit I, 
which contains a recital by the vendor to the effect that 
1,900 fanams had been borrowed from Padmanabhan for , 
acquiring the property sold, was attached and purchased by-. .... 
the plaintiff himself. The 1st defendant objected to the sales?, 
in. execution (under Section 238 of the Civil Procedure Code.)j ; 
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CIVIL oa the ground that the purchase under Exhibit I reserves no 
1079 lien to Padmanabhan, and that that purchase was made for 
the benefit of the Tarwad. The claim was disallowed, and the 
Kumaran order of the execution court has become final by the decree of 
Marthandan t he appellate court. The plaintiff’s purchase of the said lien 
Kanakku having been thus confirmed, he has brought this suit for 
^Kauli enforcing the same, i.e., for the realisation of the 1,9 JO fanaras 
’ from the plaint property. The defendants raised the same 
contention that 1st defendant raised in his objection petition 
above referred to. The Zillah Judge, differing from the 
Munsiff, has disallowed the I st defendant’s plea on the ground 
of res judicata, and given a decree for the plaintiff. The 
2nd defendant, who represents the 1st defendant has preferred 
this special appeal. 

2. The Zillah Judge’s view of the law is correct. In 
VII T. L. R. 109, a Division Bench of this court held that, 
under the old Civil Procedure Code, Section 267 (which 
corresponds to Section 238 of the present code), a party 
whose claim to attached property had been disallowecf in 
execution proceedings by an order which became final, could 
not bring a fresh suit to establish the disallowed claim. The 
point is still clearer under the Civil Procedure Code, which, in 
Section 2, places orders passed under Section 238 on the 
same level with decrees in ordinary suits, and expressly 
provides in the latter section that such matters should be 
contested in execution, and not by separate suit. If the 
1st defendant could not bring a regular suit to contest the 
claim order according to the above authority, the same reason 
applies to prevent him from re-opening the question as a 
defendant, the principle of res judicata applying to a defence 
as well as to a- claim as plaintiff (see Section 9 of the Civil 
Procedure Code). 

3. The argument of the Munsiff and the special appel¬ 
lant’s Vakil, viz., that the 1st defendant’s claim had been 
disallowed without going into the merits merely on a point of 
limitation, and that, therefore, there is no bar, is untenable. 
The bar of the prior order even on the point of limitation 
would conclude the defendant quite as much as it would con¬ 
clude the plaintiff as held by the Allahabad High Court in 
XXIV Allahabad 138, in connection with a prior exparte 
order. We may also remark that as observed by the learned' 
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Judges in the latter case, the bar is fatal to the defend¬ 
ant’s contention, even if the prior order was wrong on the 
merits. 

4. On this ground alone without going into the merits 
of the case, we confirm the lower court’s decree, and dismiss 
this special appeal with costs. 


■Before Dewan Baliadnr Vencohackarietr, Chief Justice, 
and Mr, Justice Gowinda Filial. 

S. A. No. 11 of 1079. 

A. S. No. 299 of 1078, Quilon District Court. 

O. S. No. 933 of 1077, Haripad Munsiff’s Court. 

8th Dbanu 1079. 

• SANKARAN SANKARAN—Plaintiff 

—Special Appellant. 

‘AIYAPPAN SANKARAN and 2 others—Defendants 
■—Special Respondents. 

Ms. K. G. Sesha Iyer, Yakil for Special Appellant. 

Mb. M. V.'lTiiCHEurA, Yakil for Special Respondents. 

Document — : Constructiom. of—Mortgage or sale. 

The real contract between the parties should be determined - by 
reference to its terms, and not merely by the designation which the 
parties have choson to give to it. 

22 Bomboy 245, Referred to. 

JUDGMENT.. 

1. The suit is for redemption of an alleged mortgage 
of 1060 (Exhibit I). The property is Adima of Edavana 
Madom. Defendant, contends that Exhibit I is a, sale, and 
not a mortgage. Both the lower courts have allowed the 
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CIVIL defendants’ contention) and dismissed tlie suit-.. The Sole 
1079 question in the second appeal (by plaintiff) is whether 
Exhibit I is a sale or mortgage. 

Sankaran 2, It is styled “ an Otti,” which means mortgage. But 
Aiyappan the real contract between the parties should be determined 
Sankaran. ^ re f erence to its terms, and not merely by the designation 
which the parties have chosen to give to it i2'2 Bombay 245). 
The question is whether Exhibit I is only an agreement 
securing the payment of a debt, with a right to the alienee 
to sue tor the same, or one of absolute transfer of ownership 
for the value named therein without reservation of any right 
to the alienor to pursue the property. 

3. Exhibit I, no doubt, says that the alienee may put 
up buildings and plant trees, and that he was to enjoy the 
property as Otti But in the absence of the usual covenant 
to pay the value of trees and buildings, the above permission 
must be taken to be one to exercise dominion over the property. 
As to the use of the terms “ enjoy as Otti,” it must be 
remembered that the alienor himself was not “ the Jenmi ” of 
the property, but had only a derivative title. Anyhow, that 
he meant to part with all his rights, is clear from the provision 
that the alienee was to effect transfer of registry in his name 
and to enjoy the property “ tor ever.” Such clauses are 
ordinarily found only in deeds of absolute sale. The latter 
phraseology, “ for ever,” has the same meaning as " Meela ” 
(not to be redeemed) in “ Meela Pattom,” which has been 
held to be equivalent to sale in the case of Pandarapattom 
lands. (See 3 T. L. R. 1). The plaintiff has not shown that 
the advance under Exhibit I was intended to be a loan, or 
that the alienee was understood to have a right to sue for 
the same in any contingency, 

4. - We, therefore, agreq with the lower courts in holding 
that Exhibit I is a sale, add in, confirmation of the lower 
court’s decree, dismiss this sqecial appeal with costs. 



gBTLECT. UNBKPORTET)' DECISION’S-.. 


59 


Before Dewan Bahadur Pencobachariar, Chief Justice, 
and Mr. Justice Padmanabha Iyer. 

8. A. No. 379 of 1078. 

A. S. No. 272 of 1077, Quilon District Court. 

0. S. No. 903 of 1075, Quiloii Munsiff’s Court. 

18th Dhanu 1079. 

NILAKN TAN OOMMINI—Plaintiff—Special Appellant. 

KUNCHENA NAMBUKAULI and another—Defendants 
2 and 3—Special Respondents. 

Mk V. A. Ramakrishna Iybb... Vakil for Special Appellant. 

Mb. S- N. Krishna Iyer .Vakil for 1st Special 

Respondent. 

Civil Procedure Code, Section 49—death of defendant before 
institution of suit—procedure. 

When the summons to the defendant was returned with the endorse¬ 
ment that he was dead before the suit was instituted, the suit should be 
thrown out. Plaintiff should not be allowed to substitute another and, 
continue his action. Section 49 C. P. C. has no application. 

JUDGMENT. 

1. The suit was for a declaration of title to immoveable 
property by a junior member of a Marumakkathayam Tarwad. 
The Munsiff gave a decree in terms of the plaint, but, on appeal 
by the 2nd and 3rd defendants, the Zilla Judge has dismissed 
that suit with costs. The plaintiff has preferred the special 
appeal. 

2. The Zilla Judge has found that the suit property was 
Tarwad property, and that, as the Karnavan was not made a 
party, the suit; was not maintainable. 

3. The suit is open to more than one fatal objection. The 
suit, as instituted, was against a deceased person and when the 
summons to the original defendant was returned with the 
endorsement that he had been dead before the suit was insti¬ 
tuted, the suit should have been thrown out. But the Munsiff 
wrongly allowed plaintiff to substitute another in the place of. 
the defendant and continue his action. ■ This was illegal. That 
the original and the substituted defendant bore the same house.- 
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CIVIL name is no valid explanation. We do not understand how 
1079 Section 49 of the Civil Procedure Code savea the suit as observed 
^ ie Zilla Judge. The suit is not, therefore, maintainable, as 

Oommini it was brought against a person who was not alive on the date 

^ v - of its institution. 

Kunchena 

Nambukauli 4. There is no averment in the plaint, nor was there any 
allegation in the pleadings that the plaint property was the 
separate property of the plaintiff. On the other hand, the 
plaintiff denied the existence of any members senior to him in 
age when issues were raised. Beyond the plaintiff’s allegation 
that he was in possession since his brother’s death, there is no 
averment or evidence or circumstance to show that the plaintiff’s 
possession was adverse to his Tarwad. The plaintiff, when 
examined as witness does not himself say that the property 
•was his separate property or that he has been in possession 
adversely to his Tarwad. 

5. The Munsiff in his judgment says that the plaintiff’s, 
contention is that the suit property belongs exclusively to him. 
But there is nothing on record to support this contention. The 
property lapsed to the Tarwad on the death of the acquirer, 
the plaintiff’s elder, brother. The Kamavan was, therefore a. 
necessary party to the suit and he has not been impleaded. He 
cannot be now impleaded in special appeal. The case reported 
in XI. T. L. R. 92 is a driect authority on the point. 

6. The special appeal fails, and is dismissed with costs. 
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Before Tfewan Bahadur Veneobachariar, Chief Justice,, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 83 of 1079. 

O, S. No. 1S49- of 1077, Trivandrum Principal Munsiff’s Court. 

20th Dhanu 1079. 

JORIS BEEMAR—Plaintiff—Appellant. 
AZUAKIANAMBIA PILLAI PADMANABHA PILLAI 

and 2 others—Defendants—Respondents. 

Mr. S. Yenkiteswara Iter .Yakil for Appellant. 

Mr. Y. A. Ramakrishna Iter. . .Yakil for 1st Respondent. 

Mr. M. Y. Itticheria...,. .Yakil for 3rd Respondent. 

C. P. C-, Section 7A—Sree Pandaravagai Anubhogam 
proferty—Nature of tenure. 

Sroo Pandaravagai Anubhogam property comes under the class 
of Service Inam lands referred to in Section.. 7A of the Civil Procedure 
Code, and in a suit relating thereto the plaint must be accompanied 
by a Government order permitting recourse to the oivil oourts;. 

JUDGMENT. 

1. The lower court has dismissed the suit on the ground 
that it related to Service Inam land, and that the plaint 
was not accoropained by a Government order allowing the 
plaintiff to sue. The plaintiff has preferred the appeal. 

2. The plaint property is described in the plaint itself as 
Sree Pandaravagai Anubhogam, which is a Service Inara tenure. 
The Sirkar account produced in the case shows the same, and 1 
it is not contended in appeal that the property is not Service 
Inam. The Royal Proclamation about the alienation of 
Service Inara lands relied upon by the appellant’s Yakil, does 
not touch the question at issue in the case. Under Section 7 
of the Oivil Procedure. Code, the courts cannot take cognizance 
of suits relating to Service Inam lands, unless the plaint ! is 
accompanied by an order of the Government permitting the 
plaintiff to seek redress.in civil courts. The appeal is, there¬ 
fore, dismissed with costs. 
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FULL BENCH. 

Before Mr. Justice Govinda Pilliet, Mr. Justice Hunt, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 271 of 1078. 

0. S. No. 180 of 1076, Parur District Court. 

21st Dhanu 10.9. 

KANAKKU NAGENDRA NAIKAN DAMOBARA 
N AIK AN—1st Plaintiff—Appellant. 

PYLI PAULO and 3 others—Defendants 

—Respondents. 

Mb, K. KochtJkrishnA Makar,.. Vakil for Appellant. 

MR. E. J. John.... ...Vakil for 4th Respondent. 

Benamidar, suit by consent of the beneficiary—Test and 
presumption. 



JUDGMENT. 

1. The plaint properties belong to the Ananthanarayana- 
puram Devaswom, and were until 106 ( held by the 4th defend¬ 
ant. The plaintiffs allege that the then Adhikaris executed a 
Pattapanayam of the plaint properties to M. Pailo Ousepli and 
another on 29th Medotn 1061. This document was set aside in 
0. S. No. 205 of 1070 by the trustees of the Devaswom on the- 
g'round that it was fraudulent and wanting in consideration. 
"When the plaintiffs in execution of that decree came to take 
possession, they were opposed by the 1st to 3rd defendants on 
the 7th Meonom 1076. Thereupon, the plaintiffs applied to- 
have the obstruction removed, and the application of plaintiffs 
was ordered to be filed as a regular suit. 

2. The plaintiffs contend that the defendants are bound 
by the decree in 0. S. No. 205 of 1070 obtained against Pailo 
Ouseph cancelling his Pattapanayam, and that), even if it is held 
that the decree does not bind the defendants and that the- 
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Pattapanayam deed is valid, the Michavarom due to the 
Devaswom must be set off against the mortgage amount, in XOT'B 
Which case a balance will be found in favour of the Devaswom 
to which that institution is entitled. The profits claimed by Nagendra 
the plaintiffs from 7th Meenom 1066 comes to 107 Candies of D^odara 
paddy per annum. Naikan 

3. The suit is to recover the plaint properties and the Pyli Paulo, 
amount found due to the Devaswom. 

4. Defendants 1 to 3 reply that the Pattapanayam 
of 1061 to Pailo Ouseph was taken bmnmi for the 4th defend-* 
ant, and that the latter had possession nnder it until 1070. 

In that year, he leased the properties to defendants 1 to 3 for 
115 Candies of paddy annual Pattom, and this they have 
regularly paid up to H>76. These defendants claim the value 
of the improvements made by them, and the right to the 
Kanni crop of 1077 which they allege, they have raised. 

5. The 4th defendant contends that he has been iti 
possession prior to 1061 on lease, the consideration for which 
was the payment of Rs. 1,090 odd Pattapidipath, after which he 
was in possession under Exhibit XI till 1070 when he leased 
the property tp defendants 1 to 3. That the Pattapanayam 
(Exhibit XI) was taken henami by Pailo Ouseph on behalf of 
the 4th defendant, for which a consideration of Ra, 5,759 odd 
was paid to the Adliigaris for Devaswom purposes, aud that 
document had consideration and the decree in O. S. 205 does 
not bind him, he being no party to it. He fuvtjhennore supports 
defendants 1 to 3 and claims the value of the improvements he 
made up to 1070 which comes to over Rs. 2,000, the income of 
the properties being, according to his case, about 105 Candies 
annually. 

6. The lower court found that Exhibit XI of 1,061 was 
obtained benami by Pailo Ouseph for 4th defendant, that the 
document had consideration and that the decree in O. S. 205 
does not bind the 4th defendant. The defendants were directed 
to surrender the plaint properties to the plaintiffs on payment 
to the 4th defendant of tha mortgage amount found due under 
Exhibit XI ninva the Michavarom awarded to plaintiffs, and 
that as the 4th defendant had raised a number of false conten¬ 
tious both pas-ties should suffer their own costs, 

7. The Istplaintiff now appeals, 
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8. The contentions raised in appeal are 

(i) That Exhibit XI is not a benami transaction. 

(ii) That t}ie decree in 0. S 205 of 107o is binding 
■on the 4th defendant, and the question of the 
Validity of Exhibit XI is, therefore, res judicata. 

(iii) That Exhibit XI is not supported by considera¬ 
tion and necessity, and is, therefore, not binding 
on the Devaswom. 

9. The plaint has been somewhat vaguely horded, and the 
nature of the suit is open to doubt. The prayer is to recover 
possession of the plaint properties and for whatever is found 
due to the Devaswom in the set-off claimed. The 4th defendant’s 
case is that Exhibit XI is a mortgage which plaintiffs deny, and 
their contention is that the 4th defendant has been in wrongful 
possession since 1061 under an invalid document. The lower 
■court, in rejecting the contention, says that this suit is a conti¬ 
nuation or 0. S. 205 of 1070, which is not strictly correct. 
Exhibit XI was executed in 1061, and as more than 12 years, 
have elapsed since its execution, the suit would, if the plaintiffs 
contention be sound, i. e., a suit for setting aside a document 
for want of cbiisideration, be barred by Article 121, Limitation 
Regulation. That article applies to cases where the starting 
point for limitation is from the date of defendant’s adverse 
possession, but in the present suit there has been, as we shall 
presently see no adverse possession. The 4th defendant’s 
possession prior to 1061 (i. e., 1045 to 61) has been admitted by 
plaintiff to be under a lease, and since 1061 up to 1070 he has 
been in undisturbed possession. This fact is supported by the 
evidence of plaintiff's and defendants’ witnesses. Since 1070 
the 4th defendant’s lessees have had possession. In these 
circumstances, article 121 has no application. The question of 
limitation has moreover not been urged in appeal. The 9th 
para of the.plaint shows that the suit is really one for redemp¬ 
tion. Exhibit XI is clearly a mortgage, and we must accord¬ 
ingly treat this as a suit for redemption, in which case the suit 
is not barred. The question of O. S. 205 being a bar to the 
present suit by reason of res judicata , was made much of at the 
hearing and that point will have to he met. 

10. Wa have first to see whether Exhibit Xl was taken 
lenami by Pailo Ouseph for the 4th defendant. Pailo Ouseph 
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Was one of 4th defendant’s Kariastans, and neither he nor OFHZ* 
his father, as may be seen from the records in 0. S. 10 of 1065, 1079 

haA any private means, or was ever in a position to lend so 
large a sum as Rs. 5,000 odd, so that, on the face of it, it is Nagendra 
improbable that Pailo Oaseph took Exhibit XI for himself, jjamodara' 
Exhibit XI is a document of 1061, and we have ample evidence Naikan 
to show how matters stood with the Devaswom at the time of p au i 0 
its execution. Ouseph, who was examined as defendants’ 

5th witness, swears in confirmation of his prior written state¬ 
ment (Exhibit 12) that he took the document benami for the 
4th defendant, being at the time in the latter’s employ. 

11. As against this, wo have Exhibits T and D, two 
contradictory statements made by the 4th defendant in 1062 
and 1065 respectively. In Exhibit T (in the criminal case), 
eight months after Exhibit XI was executed, he says he was 
not in possession of any property belonging to the Devaswom, 
aud that the plaint property had been given to Pailo 
Ouseph; in O. S. No. 10 of 1065 the suit brought to attach the 
plaint properties for Pailo Ouseph’s father’s debts, 4th defend¬ 
ant stated (Exhibit D) that he paid the mortgage money under 
Exhibit XI to the Devaswom aud was in possession. 

12. The 4th defendant has offered an explanation for 
these two conflicting statements, and the lower court has 
accepted that explanation, which, we may add, is a satisfactory 

13. The evidence on record shows that in 1061 the 
Devaswom was in pecuniary difficulties. The Cochin people 
led by one Hari Shenoi endeavoured to take possession of the 
Devaswom properties, and, as a matter of fact, took forcible 
possession of the Thoroor Devaswom temple which gave rise 
to much litigation. The 4th defendant, who had already lent 
the plaintiffs’ Devaswom 21,000 Puthens, was, as the evidence 
shows, in possession of several properties belonging to the 
Devaswom, including the plaint properties. The 4th defendant , 
is a rich aud influential man, and the Devaswom turned to him 
for loans in order to meet their expenses and the cost of 
numerous litigations. The 4th defendant was anxious not 

to incur the displeasure of Hari Shenoi by siding openly with 
his enemies, and so he made use of his Kariastlnuis Pailo 
Ouseph aud one Auandan Govindan in order to take properties 
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CIVIL lenami in tlieir names. There is a long string of Exhibits' 
1079 (1 to V and VIII to X) containing receipts granted by the 

K^^^kku Devaswotn to the 4th defendant for Michavarom paid by him 
Nagendra for the plaint properties from 1062. There is moreover the 
iDamodua ev ^ enoe ^ a kil Dharmaraja Iyen as plaintiffs’ 9th witness, 
Naikan who conducted the defence in 0. S. No. 10 of 1065, showing 
PyliPaulo how *he au '^ although nominally defended by Pailo Ouseph, 
was in reality financed by 4th defendant, and that it was 
really the latter’s interests ,that were at stake, There is ample 
evidence on record to show that the plaint and other Deva- 
sworn properties were cultivated by the 4th defendant for 
pecuniary assistance during the time. It is strange that the 
4th defendant should have been omitted as a party to 
0. S. No. 205, especially after Pailo Ouseph had denied his 
interests, or rather had proclaimed 4th defendant’s. 

14. In 0. S. No. 205 of 1070, Pailo Ouseph was 
17th defendant, and he let the suit go exparte so far as he was 
concerned. The 4th defendant, as plaintiffs’ 11th witness, says 
he only knew of that suit lung after its institution. The 
plaintiffs should have made him a party to that suit under the 
circnmstances above referred to. There was not the same 
necessity for the 4th defendant to come forward inasmuch as 
he was in undisturbed possession of the plaint properties, and 
had been paying the Michavarom and the Sirkav tax thereon 
from 1061. 

15. This brings us to the question of res judicata which 
we may here notice. No doubt, the ordinary presumption set 
forth in the authorities cited, 28 Allahabad 69, 22 Bombay 673 
(Ballade, J.) 10 Calcutta 697 and 15 Madras 267, that where a 
benamidar sues for the recovery of immoveable property in his 
own name, such suit will he presumed to have been instituted 
with the consent and approval of the beneficiary against whom 
any adverse decision on the title set up will take effect as 
res judkata. 

16. The test is whether the beneficiary consented to the 
action of the benamidar, the prirna facie presumption is that 
he did consent j but that, as noticed in the 15 Madras (267) 
decision, is a rebuttable presumption. That was a suit to 
recover possession of land purchased in plaintiff’s brother’s 
name. The brother had sued the defendants for possession 
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and failed, and in the subsequent suit brought by the plaintiff 
alleging that the brother ( benamidar } had been negligent in 1079 
the conduct of the former suit, it was held upon the evidence 
that there had been no negligence, and that plaintiff had Nagendi 
consented to the institution of the suit. 

17. These cases bear upon instances where it was not 
shown that the opposite party were aware of the benami nature p yh Paulo, 
■ of these transactions. In the first place, Exhibit 12 sufficiently 
rebuts any such presumption, and the Kariasthan, Pailo 
Ouseph, expressly disclosed the name of the beneficiary to the 
plaintiffs here. 19 W. R. 434 is an authority in point. The 
plaintiffs knew who the real purchaser was, but failed to make 
him a party. It was held that he should have been made a 
co-plaintiff, and, where this is not done, a decree obtained by 
the plaintiff may be reversed on appeal, as the real purchaser., 
not being a party would not be bound by such decree. In the 
present ease, the plaintiffs had knowledge of the real state of 
affairs before the decision of 0. S. No. 205, and, as we have 
already noticed, the beneficiary, who was not made a defendant 
was within his rights in keeping quiet till his enjoyment 
was interfered with. 


18. We agree with the lower court in holding that Exhibit 
XI was taken benami by Pailo Ouseph for the 4th defendant,, 
and 0. S. 205 is no bar to the present suit. 

19. Next as to whether there was consideration for Exhi¬ 
bit XI. This point is raised in the second issue. The evidence' 
upon which the 4th defendant mainly relies is that of Exhibit 
A, the plaintiffs’ NalValy, and Exhibit XV, his own accounts. 
Exhibit XV shows that Rs. 14,612 odd had been advanced by 
the 4th defendant up toEdavom 1062 except as to Rs. 1,090 due 
under a prior lease to 4th defendant, i. e., prior to 1061. There 
was a ; set off, and Exhibit XI was executed for Rs. 5,759 odd 
after settlement of accounts according to defendants’ 1 and 2 
witnesses whose evidence is above suspicion. The Devaswora 
alleges that Exhibit XI was without consideration. The weak 
feature in the 4th defendant’s evidence is that for Rs. 9,000 
out of the Rs. 14,000 odd, he claims to have documents and 
decrees, which documents have not been produced. Further¬ 
more, there are thirteen .entries of the year 1062 in Exhibit XI 
which are followed by an entry of 1061. This Exhibit XV 
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CIVIL seeras to have been prepared some time after the settlement 
1079 alleged, but from what data it is not clear. No one denies that 
'—'—' Exhibit XV was purely a private account, and is not meant to 
Kagendra be anything more than an account for purely personal informa* 
Naikan tiou. On the other hand, it is a noteworthy circumstance 
D N™fkan a that the Devasom accounts confirm the entries in Exhibit XV, 
p u ®; au Lo and that the latter document was produced in evidence in a 
yi aU °‘ suit of 1065 over 14 years ago, which fact goes to show that 
Exhibit XV was not prepared for the purposes of this suit. 
There is another weighty circumstance in the 4th defendant’s 
favour with regard to the probability that consideration passed 
for Exhibit XI. According to this document 105 candies is the 
annual Pattom fixed therein, of which 66 Candies were set apart 
as interest on the mortgage amount (Its. 6,850), the remaining 
39 Candies being reserved as Michavarom payable to the 
Devaswom. If the whole Rs. 6,850 had not been advanced the 
Michavarom would have been more than 39 Candies. Moreover, 
if, as the Devaswom alleges, Rs. 2,913 J had been advanced by 
the 4th defendant at the date of Exhibit XI, the interest on the 
amount plus the Rs. 1,090 already advanced, would be much less 
than 66 Candies, i. e., the Michavarom wonld have been much 
higher. This goes to show that the whole of the mortgage 
amount under Exhibit XI was received by the Devaswom. 
Furthermore, there could have been no sort of collusion between 
the Adhigaris and the 4th defendant with regard to the receipts 
for Michavarom, Exhibits I to. V, VIII andlX, is clear from the 
fact that the receiver appointed by the court sent a notice after 
the institution of the Devaswom suit, O. S. 205 of 1070),detnand- 
ing arrears of Michavarom at the rate of 39 Candies per annum. 
At this distance of time, it is difficult to call Exhibit XV into 
question, the account was a purely private one, and its genuine¬ 
ness may be taken as fairly establised. These accounts were 
not impeached in the former suit O. S. 205. The document was 
set aside, because the 7th defendant (Palic Quseph) was exparte •; 
hut at the same time it was there found that Pailo> Ouseph had 
nothing to do with the properties. 

20. On a careful consideration of the evidence on record, 
we agree with the lower court in upholding the 'genuineness 
of Exhibits XI and XV. This disposes of all the points urged 
in appeal. - I 
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21. The lower court sustains the 4th defendant's contem- CI ^ Tr * 
tion that he has been paying revenue to Grovernment all along- 1079 
up to date, and decrees that three Candies a year will be- 
deducted out of the 39 Candies of Michavarom every year, and 1 Nagendra 
it holds on the 7th issue that the Michavarom from 1072 (om Ualirimkra 
4th defendant’s admission) has not been paid excepting the 17 Naikan 
Candies then paid to the receiver as shown by Exhibit X, and!^. p au!ot 
that the 4th defendant was not bound to pay the amount into 

court, as the amount covered by his Panayam far exceeds the 
amount thus due. These findings have not been questioned for 
the simple reason that they are not open to objection. 

22. Agreeing with the lower court’s finding and judgment,, 
we would humbly advise His Highness- to dismiss the appeal 
with costs. 


Before Mr. Justice Hunt, 
a/nd Mr. Justice Ramachandara Rao, 

A. S. No. 14 of 1079. 

0. S. No. 40 of 1068, Alleppey District Court. 

21st Dhanu 1079. 

MATHEN LONEN AN THIRAPER—Plaintiff 

—Appellant. 

VARKI SOURIAR ANTHIRAPER and 18 others— 

2 to 14, 6 L to 64, 71, 72 and 76 Defendants 
—Respondents. 

Mr. Y. A. Ramakrishna Iyer... Vakil for Appellant. 

Mb. E. Kochukrishna Marar... Vakil for 19th Respondent. 
Appeal—Order on—Issues of fresh commission. 

An order to issue a fresh commission is only an interlocutory order, 
and so ao appeal lies against it. 
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CIVIL JUDGMENT. . 

1079 

'•—1. The appellant is dissatisfied with the lower court’s 
^anen order directing a fresh commissioner to divide the property 
Anthiraper Ly metes and bounds in accordance with the High Court 
Varki decree haying reference to the good and bad quality of the 
Souriar ao jl. 

Anthiraper. 

2. The only question before ns- is whether the order' 
under appeal is, as a matter of law, appealable. 

8. The first commissioner’s report was objected h> by 
the 5th defendant, and, as the Judge allowed the objection, 
and directed commission to issue de novo, it is evident that 
he -has insufficient evidence before him to act upon. His. 
order is practically an interlocutory one, and there being no 
subject-matter before him or us for a. decision, there cam, 
therefore, be no appeal. The lower court may be directed! to 
expedite the fresli commission, having regard to the delay 
that has already taken place. There is no appeal fronn the 
lower court’s order, and in this view, we dismiss the appeal 
with costs. 
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Before Dewan Bahadur Vencjbachqriar, Chief Justice, 
and Mr. Justice Runt. 

S. A. No. 23 of 1079. 

A. S. No. 314 of 1078, Quilon District Court. 

0. S. No. 291 of 1078, Quilon Munsiff’s Coart, 

24th Dbanu 1079, 

KUMARAN GOVINDAN—1st Defendant 

—Special Appellant, 

GOVINDAN JANAKI and 5 others—Plaintiff and 

Defendants 2 to 8—Special Respondent*. 

11b. K. G. Sesha Iyeb., .Vakil for Special Appellant. 

Mb. E. J. John ...Vakil for 1st Special Respondent. 

Gift—Condition postponing enjoyment, validity of. 

A gift by one to another of property With a condition poetjWniflg 
his enjoyment to the period of his majority is valid. 

JUDGMENT. 

1. The plaintiff is the minor daughter of 1st defendant. 
His wife, the mother of plaintiff, lias since been divorced. 
When the husband and wife lived in friendly terms, the 
1st defendant made a gift of Rs, 100 to his minor daughter, 
the plaintiff, in view to her having jewels made for the' same. 
This amount Was advanced to 2nd, 3rd, 4th and 5th defendants- 
in 1075, who executed a deed of hypothecation to the plaintiff 
and 1st defendant jointly. It provides for payment of interest- 
six monthly to 1st defendant who is authorised to receive- 
the same and grant receipts, ai-rd for payment of principal, 
within 15th Vrischikom 1070 to 1st defendant, who is em¬ 
powered to grant an acquittance. There is' a further clause' 
which says that if the plaintiff should bring a suit under 
any circumstance and render the acquittance granted by, 
1st defendant invalid, then the 1st defendant should be liable 
to the obligors for the money aud for damages they may 
sustain. The plaintiff’s mother, as next friend of plaintiff, has 
brought this suit to enforce- the hypothecation bond, and to 
recover the amount from defendants 2 to 5. 
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2, The 1st defendant contends that he has a right tb the 
control 'of the money until plaintiff attains her majority, and 
that, therefore, tho suit is premature and not maintainable. 

3. The District Munsiff upheld the 1st defendant’s conten¬ 
tion, and dismissed plaintiff’s suit. This decree was reversed 
on appeal by the Zillah Judge, and 1st defendant now specially 
appeals. 


4. There is doubt, and Mr. K. Gr. Seshier for the appellant 
concedes,- that the money was absolutely gifted to the plaintiff. 
The question we have to consider is whether, according to tho 
construction of the gift, the minor plaintiff is not entitled to 
recover the money until she attains majority. The hypotheca¬ 
tion deed Exhibit I is relied on as showing the condition postpon¬ 
ing plaintiff’s right to the money. We find no such provision 
in it, nor do we find any intention, express or implied, which 
favours the 1st defendant’s right to keep the money in his 
hands against the wishes of the plaintiff. The terms of a gift 
should be interpreted by themselves according to the whole 
of the context, i.e., with reference to the expressions it 
contains and to the intention of the party making it. If we 
look to the terms as gatherable from the Exhibit I, and there 
seems to be no separate deed of gift, we find that 1st defendant 
is regarded move as a trustee for plaintiff to receive paymeuts 
and grant acquittances, aud it further contemplates a suit 
by plaintiff to set aside the release or discharge that may be 
granted by 1st defendant in case the obligors pay up the 
debt, but it nowhere takes away plaintiff’s right to sue for 
money after the time for payment expired. 

5. A gift by one to another with a condition postponing 
bis enjoyment to t^e period of his majority has been held to 
be good; see 13 Bombay 463. This case proceeded on the 
English rules, but, iu the absence of any such restriction to 
clog plaintiff’s right, we think she. is entitled to sue. 

6. The 1st defendant has not recovered either the interest 
or principal, and hence there is no difficulty in plaintiff’s 
recovering the amount from the debtors who have no valid 
objection to plaintiff’s claim. The 1st defendant has done 
nothing as trustee, and the plaintiff being a minor, his mother, 
who- supports the plaintiff, has a right to come in as next 
friend and sue for the money. 
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7. No doubt, tbe 1st defendant does not like that his CIVIL 
discarded wife should get the money into her hands, but' this 1079 

is merely a matter of sentiment. We find no valid objection g-^^an 
to plaintiff's suit. G-ovindaa 

8. The appeal must fail, • and it is dismissed. The res- Goviiidan 
pondent, who put in an objection for costs, does not press it. Jaaaki - 
We think, in the circumstances of the case, the parties should 

bear their costs of this appeal also. 

9. Appeal dismissed, each side paying his own costs. 


Before Dewan Bahadur VencobachaAar, Chief Justice, 
and Mr. Justice Itamachandra Biw. 

' S. A. No. 50 of 1079. 

A. S. No. 104 of 1078, Quilon Distriot Court. 

O. S. No. 59 of 1076, Shenkotta Munsiff’s Court. 

27th Dhanu 1079. 

ELLARIMUTHU PALAVESOM KARAYALAN, 

—Defendant—Special Appellant. 

CHATTAMUTHU MARIMUTHU KARAYALAN 

—Plaintiff—Special Respondent. 

Mr. P. Abbaham .Vakil for SpecialfAppellant. 

Mb. K. G-. Sesha Iteb.. ."Vakil for Special Respondent. 

Contract—Breach of—Compensation—Specific Relief Act l 
Sections 18 and 19. 

Plaintiff's wife and defendant’s wife who where sisters inherited 
their mother’s property. In 1071, plaintiff’s wife executed a hypothecation 
bond to defendant on which he sued and the suit was compromised (Exhibit 
B). According to its terms plaintff’s wife agreed to pay defendant Rs. 375 
within a certain date, and the present defendant agreed to deliver to plain¬ 
tiff’s wife one half of the plaint land, which defendant undertook to redeem 
from a stranger to whom it was mortgaged. Subsequently plaintiff pur¬ 
chased from his wife the suit and other properties, and one of the items of 
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CIVIL consideration is the sum which the plaintiff’s wife had agreed to pfty the 
~ dofendant under the compromise decree by virtue of which she secured 
her share in the suit land. The present suit was brought by plaintiff either 
Ellarimuthu t0 recover one-half of property agreed to be delivered by dofendant freed 
Palavesom from the encumbrance existing thereon, or its value as compensation for 
Karayalan failure to specifically porform the contract. The Munsiff dismissed the 

_ v • suit, as it disclosed no cause of action. 

Chatta- 

muthu Reid , that the right to sue for compensation for breach of contract 

Marim'uthu j g i nc .idGnta.I and auxiliary to one for delivery of land in pursuance of the 
araya an corltraot an( j utu i er the provisions of Sections 18 and 19 of the Specific 
Belief Act, the plaintiff has a right to sue either for specific performance 
or damages. 


JUDGMENT. 

Plaintiff’s wife and defendant’s wife are sisters and they 
inherited their mother’s properties. In 1071, plaintiff’s wife 
executed a hypothecation bond to defendant on which he 
brought suit No. 183 of 1075 Shencotta Munsiff’s Court. This 
suit was compromised, and Exhibit B is the compromise Copy. 
According to its terms, plaintiff’s wife, who was the defendant 
therein, agreed to pay defendant Rs. 375 within 30th Purattasi 
1076 in satisfaction of the suit amount &c., and the present 
defendant, who was plaintiff therein agreed to deliver to plain¬ 
tiff’s wife one-half of the suit land which defendant undertook 
to redeem from Triambaka Thev&n, to whom defendant’s 
mother-in-law had mortgaged it in 1070 under Exhibit C. There 
was a decree on B in so far as it related to the suit matter. In 
1076, the plaintiff purchased from his wife the suit and other 
properties, and one of the items of consideration is the sum of 
Rs. 375, which the plaintiff’s wife had agreed to pay the defen¬ 
dant under Exhibit Bby virtue of which she secured her share 
in the suit land^ 

2. This suit was brought by plaintiff either to recover one- 
half of the property agreed to be delivered by defendant freed 
from the incumbrance existing thereon, or its value Rs. 300 
as compensation for failure to specifically perform the contract. 
The Munsiff dismissed the suit on the ground that it disclosed 
no cause of action. On appeal by plaintiff, the District Judge 
asked the Munsiff to submit findings on all the issues, and the 
Munsiff found that defendant was bound to surrender the pro¬ 
perty on receipt of Its, 375 as specified in B, and, in default, he 
fixed Rs. 250 as the compensation payable to plaintiff. The 



STSEECT TTNREPOKTETl' DECISIONS. To 

District Judge lias decreed the payment of Rs. 250 ; by defendant 
to plaintiff with, interest and proportionate costs. Defendant 1079 
specially appeals. Elforii^u 

3. It is inferrible from the assignment deed A that all 
rights under B were granted to plaintiff. The right to sue for v. 
compensation for breach of contract is, we think, incidental and 
auxiliary to the one for delivery of land and under the provi- Marimuthu 
sions of Sections 18 and 19, Specific Belief Act, the plaintiff has Eara y aljul 
a right to sue either for specific performance, or damages. See 

also XI Calcutta Law Reports, page 3S0, and 8 Calcutta I. L. R. 
page 963, on the point, and the observations in Collet's Specific 
Relief Act, page 141. The same thing is seen from Pry on 
Specific Performance 3rd Edition, pages 567 and 568. The 
principle is stated in Section 1267 which is copied below. "If 
a man enters into a contract to sell something representing that 
he has the entire interest in it, or the means of conveying 
the entire interest and receives the price of it and docs not per¬ 
form his contract, then the other party to the contract, who has 
parted with his money or is ready to pa.y his money, is entitled 
to be placed in the same position he would be in, if the contract 
had been completed, or, if not, by cornpensation,to be placed in 
the same position in which he would be entitled to stand.” The 
argument which the appellant’s Vakil urged in regard to plain¬ 
tiff’s depositing the money in court, with a request not to pay it 
to defendant until he was ready to place the property in plain¬ 
tiff’s possession and thus depriving the defendant of the means 
for redeeming the mortgage under 0, is of no force. All that is- 
required is that plaintiff-should either part with his money or 
be ready to pay it in order to enable him to get possession. 

The defendant, technically speaking, no doubt, had no title to 
deliver the land which was really his wife’s, ]§it probably he 
acted as her principal in the transaction and thought he had 
the means and the capacity to convey the laud. It is not' 
explained, and it is difficult to understand, why defendant has 
failed to carry out his contract. Plaintiff swears that defendant 
refused to accept the money, and so he brought the suit. This 
case, we think, is a clear case for awarding compensation for 
failure to perform the contract. 

4. The decree below is confirmed, and the special appeal 
is dismissed with costs. 
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Before Dman Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Govinda Pillai. 

S. A, No. 200 of 1078. 

A. S. No. 7 of 1078, Nagercoil District Court. 

0, S. No. 663 of 1077, Padmanabhapuram Muusiffs Court. 

29th Dbatm 1079. 

KANAKKU KUMARAN RAMAN—Plaintiff 

—Special Appellant. 

KANAKKU THAMPI NILAKANTAN PARAPPAN 
and 3 others—2 to 5 Defendants—Special Respondents. 

Ms. Y. A. Ramakrishna Iy.br .Vakil for Special 

Appellant. 

Mr. K. Kochukrishka Marar .Vakil for Special 

Respondents. 

Execution of decree—Sale—Title of an auction-purchaser — 
Section 313, C. P. G. — Mortgagee’s right to purchase equity 
of redemption in execution of a third party’s decree. 

Tha title of an auction purchaser under an execution sale, whether 
as against the parties to the suit or against third parties, vests from the 
date of confirmation under Section 313, C. P. C., and not from the date 
of the bid. 

The law dees not prevent a mortgagee in possession from purchasing 
the equity of redemption in execution of a third party’s decree against the 
mortgagor. 


JUDGMENT. 

1. 'When this case first came on before us, we remanded 
it under the following order :— 

“ (1) The plaintiff, holding a Melofcti from one Chandran 
Neelacandan 'Exhibit A, dated 13th Mausy, 1077), has brought 
this suit for redemption of a prior mortgage (1057) by 
Neelacandan’s Karnavan, Malian Mathevan, to the Karnavan 
of defendants 1 to 4, Padmanabhan Keshavan. The mortgage 
is admitted. The only dispute in the case is with regard to 
property No. 1 whi.;h was purchased (under Exhibit 2) by 
Padmanabhan Keshavan in execution of a money decree, 
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“ 0. S. No. 487 of 1.054, obtained by a third party against CI VIL. 
Neelacandan and his Karnavan. This purchase, however, -was 1079 
made during the pendency of two suits between Neelacandan 
and Keshavan for cancellation of the mortgage of 1051, which Kumaran, 
ended in a compromise (Exhibit B) in the appeal court. Baraan 

“ (2) The Munsiff, without framing issues in the case and 'rhampr 
under the misconception that the anction-sale (under (Exhi- Nilakantan. 
bit 2) was subsequent to the compromise (Exhibit B), dis¬ 
missed the suit rather summarily without a due consideration 
of the effect of Exhibit B. The District Judge, in appeal by 
the plaintiff, proceeded on the assumption that Ghandran 
Neelacandan, plaintiff’s mortgagor, had admitted the execution 
sale of No. 1 to Keshavan on the strength of Exhibit 0, which 
purports to he an attested copy of a written statement filed by 
him in 0. S. No. 70 of 1067. No evidence was taken as to-the 
identity of the party who gave the statement Exhibit 6, which, 
the plaintiff contends before us, was not given by his mort¬ 
gagor. Moreover, the legal effect of the pendency of the two 
redemption suits of Neelacandan and of Exhibit B, the com¬ 
promise on the purchase under Exhibit 2, has not been 
considered by the lower courts, and these are the main issues 
in the case. 

“ (3) We, therefore, remand this case to the Dsitricfc 
Court to submit findings on the following issues within two 
weeks from the receipt of records, vix., 

“(1) Whether Chandran Neelacandan gave the statement, 
of which Exhibit 6 is a copy, admitting the sale under 
Exhibit 2 ? Whether the admission, if true, operates 
as estoppel against plaintiff ? 

“ (2) What is the legal effect of the pendency of Neela- 
candan’s suits (0. S. Nos. 276 and 277 of 1054) on 
tho purchase under Exhibit 2 in regard to property 
No. 1 ? Does it preclude 1st defendant from setting 
up the sale against the right of redemption claimed 
by plaintiff, and is the court sale affected by the 
doctrine of lis pendens ? 

“ (3) Did Exhibit B, the compromise, provide for the 
continuance of the mortgage of 1051^ ignoring the 
purchase under Exhibit 2 ? and 
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CIVIL. “ (4) Does Section 9 of the Civil Procedure Code cither 
1.079 bar suit (by reason of the decree in Oi S. No, 

'—rj 70 of 1067), or the defendants? claim based on- 

KutMran Exhibit 2 in contravention o-f the compromise under- 

Raman Exhibit B ?” 

2 - T * le district Judge now finds that, though the court 
ITilakantan sale of property No. 1 in execution of the decree in 0-. S. No, 
Parappan 437 0 £ 1054 began during the pendency of 0 S. No, 276 and 
0. S. No. 277 of 1054, its confirmation under Section 313 of 
the Civil Procedure Code took place-after the compromise of 
the two last named suits (see Exhibit B). The title of an 
auction purchaser under an execution sale, whether as against- 
the parties to the suit (I. L. R. 24 Allahabad 476) or against 
third parties (I. L. R. 15 Calcutta 546), vests from the date of 
confirmation under Section 313, and not from the date of the 
bid, and, as the two suits above named were decreed on the 
compromise before the confirmation of the sale under Exhibit 2,. 
the objection on the ground of lis pendens raised by the special 
apellant’s Vakil which necessitated the remand has become- 
untenable. 

3. The special appellant’s Vakil again contends that the ' 
purchase under Exhibit II is not valid, (1 ) as it was in contra¬ 
vention of his agreement in Exhibit B to hold the property 
( as mortgagee, and (2) as it was against the understanding of 
the parties to Exhibit B, compromise. 

4- As to the former contention, we fail to see why though 
Kesavan agreed to hold No. L as mortgagee at the dace of 
Exhibit B, he should be under an incapacity to purchase the 
Jenmom right on the property three weeks after. There is 
no such incapacity by the law of this State, nor can we 
construe the agreement in Exhibit B as a covenant to hold 
the property as mortgagee for ever. The law does not prevent 
a mortgagee in possession from purchasing the equity of 
redemption in execution of a third party’s decree against the 
mortgagor. 

5. The second contention is equally untenable. The 
evidence of Vakil Krishna Aiyar and the progress diary of the 
Nagercoil District Court in O. S. No. 70 of 1067 prove that 
Exhibit 6 was a written statement filed by Chandran Neela- 
candan, plaintiff’s mortgagor, as a defendant in the said suit- 
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In Exhibit 6, the purchase under Exhibit II is clearly admitted. CIVIL 
Again the intention to continue the old mortgage of 1051 is 1079 
alleged to be inferable from the execution of the Purakadom 
Exhibit 0 of 1075. That document, however, is not admitted Kumaran 
by the opposite side, and 1st defendant has expressly repudiated Ba J nan 
it. Hence, no agreement can be based on the admission of a Kanakku 
mortgage contained in that document. Nhakafntan 

6. The findings of the District Judge on the first three Parappan- 
issues sent down by this court are fully sustained by the 
facts of the case and the law bearing on the same. These 
findings support the sale under Exhibit II of No. 1 property 
under which the 1st defendant claims. We, therefore, confirm 
the concurrent decrees of the lower courts, and dismiss this 
special appeal with costs. 


Before Dewan Bahadur Yencobacfm.riar, Chief Justice, 
and Mr. Justice Ramachandra Rao. 

S. A. No. 55 of 1079. 

A. S. No. 343 of 1078, Quilon District Court. 

O. S. No. 377 of 1077, Quilon Munsiffs Court. 

13th Makaram 1079, 

EOCHII ELIA THKESIA FERNANDEZ and 2 others 
—Plaintiffs—Special Appellants. 
EOCHUKUNJH NARAYANAN and 3 others 

—Defendants—Special Respondents. 

G. P. O; Section 420. 

Section 420, C. P, C., unlike Section 440 of the British Code, does 
not require any formal order, though such an order may ba thought 
expedient.. 
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"CIVIL JUDGMENT. 

1079 

KoohuElia ^ P^ a ' nt ’^ s 2 and 3 are still minors, and their sister 
Thresia for hereself and as their next friend as 1st plaintiff has brought 
Fernandez gu j[t to set aside a decree in. No. 1305 of 1069 dismissing 
■Kochukunju that suit. That 'suit was instituted by tho 4th defendant,, the 
■Narayanan. ma f-. erna i unc ] e Q f plaintiffs, as their next friend to recover 
the amount of a hypothecation bond A executed by 1st defend- 
dant and the deceased father of 2nd defendant. The 3rd 
defendant is 1st defendant’s brother. The 4th defendant’s suit 
was dismissed, and the dismissal was confirmed in appeal, 
Exhibits 1 and II. The suit failed for proof of consideration 
for the bond against the 2nd and 3rd defendants and their 
interest in the property, but a personal decree was granted 
against 1st defendant and also against his interest in the 
property. 

2. The lower courts have found that Exhibits I and II, 
the judgments in the former suits, have not been vitiated by 
fraud or negligence attributable to 4th defendant, and that 
he conducted the former litigation with care, and that the 
plaintiff’s present suit must fail. 

3. The plaintiffs are the special appellants. 

4. That there was no reliable evidence that the hypothe¬ 
cation bond A was made for consideration as against 2nd and 
3rd defendants, is now found concurrently by both the courts 
in the same way as was found in the previous litigation, I and 
II. In the absence of proof of fraud and negligonce in the 
conduct of the prior suit by 4th defendant, the decisions I and 
II may be taken to bar the present- suit. 

5. It is said that 4th defendant was not appointed next 
friend of plaintiffs by any order of court. Section 420, 0. P. C., 
unlike the provisions of Section 440, British Code, does not 
require any formal order, though such an order may be thought 
expedient. The fact, that 4th defendant did not examine 
attesting witness, is no evidence of fraud or negligence. 

6. It seems improbable to suppose that 1st and 4th 
defendants got up the suit as a sham affair be tween them to 
prejudice the plaintiffs. Th^re is no reason why one or the 
other should have spent money in needless litigation. The 
facts disclosed shown that 1 st defendant endeavoured to bind 
2nd and 3rd defendants by his action, but without success. 
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7. It is difficult to understand why the plaintiffs seek to cr ^ IL 

act aside the decree even as against 1st defendant, and his 1079- 
interest in the property which probably is subsisting. KochuElia 

8. The views of the courts below are supported by the Farnandoi 

decision quoted by the Munsiff and also 22 Calcutta 8 and v - 
other cases not necessary to be mentioned. Narayanan 

9. The special appeal fails and is dismissed with Costs. 


Before Deniali Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Ramachandra Ra*. 

S. A. No. 360 of 1078. 

A. S. No. 503 of 1077, Alleppey District Court. 

O. S. No. 2135 of 1073, Thiruvella Munsiff’s Court. 

17th Makaram 1079. 

KEISHNAN KESAVAN—1st Defendant-Special 

Appellant. 

MAHESWARAN MAHESWARAN BHATTATHIRI and 
6 others—1 to 4 Plaintiffs and 2 to 4 Defendants—Special 
Respondents. 

Mr. V. A. Ramakaishna Itee...V akil for Special Appellant. 

Mr, E. J. John .Vakil for 3rd Special 

Respondent. 

Jenmi and Kudiyan Regulation, Section 5 — Amendment- of 
plaint for redemption into one for renewal — C. P. C. Section 49. 

A suit by a jenmi for redemption of mortgage cannot be amended 
into one for renewal. The construction put upon Section 5 in 16 T, L. R. 
163 applies with equal force tp Section 44 of the Jenmi and Kudiyan 
^Regulation. 
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CIVIL JUDGMENT. 

1079 ’ 

’ 1. The property in suit belonged originally ■ to the 

Aesavan Devaswom representedbytheplaintiffsas Uralens. The property 
M h r P asse( ^ out to Taryarethn Tarwad, under a Kanom demise of a 
Maheswaranvery ancient date. The defendants claim to have derived full 
Bhattathiri. ar)( } proprietary right over the property from the Paryarethu 
Tarwad which, he says, itderived originally from the Devaswom. 
The plaintiffs’ suit as first framed was not for a renewal of the 
Kanom made in olden times, but the suit was to recover the 
plaint Puraidom on the strength of a Melvaippa chit of lOaO 
(a lease with a premium;. .The plaint so framed was produced 
.. on 30th Adi 1073. 

2. The frame and form of 'the suit was altered by a 
second plaint produced on 22nd Karthigay 1074, which said 
that the Melvaippa was dated 5th Alpasi 1037, and there was 
an alternative prayer that if the property could not be recover¬ 
ed, the defendants should be directed to take a renewal on 
Certain terms. Again on 28th Karthigay 1074, there was a further 
amendment in the piaint in respect of the terms of the renewal. 

3. These stages and alterations in the cause of action 
for suit and in the reliefs claimed indicate clearly that the 
plaintiffs were notaware precisely whatthe right of the Dev^wom 
was to the property and how and under what circumstances 
the defendants came to be in possession. The defendants set 
up adverse title and long possession for a very long period, and 
contended that the suit was barred by limitation. 

4. The'District MunsifE, Krishna 'Iyengar, dismissed the 
suit holding that the suit was barred under Section 44, Jenmi 
and Kudiyan Regulation, there being no evidence on plaintiffs’ 
side as to payment of Michavarom and other dues by defendants 
or their predecessors in interest or any renewal of the Kanom 
within 50 years preceding the date of this Regulation. 

5. The District jndge, Mr. Narayana Menon, in reversal 
of the District Munsiff’s decree, treated the suit merely as one 
for renewal of a Kanom, held that the defendants were no more 
than the assignees of the original Kanomdar, and that the suit 
having been brought on 30th Adi 1073, i. e., before the Jenmi 
aind Kudiyan Rfgulation came into force was not barred, that 
though the. alleged renewal of 1037 was not proved by.plaintiff 
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yet as the Vilangiper Exhibit A proved the Kanom demisejand CIVIL 
its terms, the judge decreed for plaintiffs settling the terms of 1079 
the Kanom. •' TtohVan 

6. The defendants specially appeal. ' ‘ Eesavan 

7. The important questions of law which require consider- Maheawarau 
ation are :—(1 j whether the amendment of the plaint allowed BhaUathiri- 
hy the lower court is legal and (2) supposing that the amend¬ 
ment is validly granted, whether the suit for renewal should 

he considered to have been instituted from the date of the first 
plaint 30th Adi 1073, or the date of the 2nd plaint, 22nd 
Karthigay 1074, and (3) what is the effect of Section 44, Jenmi 
and Kudiyan Regulation, on the present suit. 

8. Under Section 49, 0. P. O., the plaint may be amend¬ 
ed at or before the first hearing, but not in such a way as to 
convert a suit of one character into a suit of another and ini 
consistant character. The suit, as originally framed,, was 
substantially for redemption of a redeemable mortgage though 
having the appearance of a lease. When defendants set up in 
avoidance of the suit an irredeemable tenure, the plaintiffs 
Bought to amend the plaint by asking for a renewal, The- 
question is whether the amendment sought for is reasonably 
consistent with the suit as originallyframecL Apparently, the 
amendment granted makes the suit one. for renewal of a Kanom 
which in point of fact is not the original suit. The amendment 
was, no doubt, sought for as it was probably thought to hold out 
abetter prospect of success seeing that the Vilangiper A 
•supported an ancient Kanom of 882 in favour of Pariyarethu 
family. The decision in 19Bombay 303 is referred to as showing 
that the amendment was not at all justified on the facts as they 
stand, the amendment seems to be quite opposed to the letter 
and spirit of Section 49, and so we hold that it was not proper¬ 
ly grantable. The suit for redemption is ohvioulsy different in 
character from a suit for renewal, and the causes of action in 
both are not the same. 


9. The 2nd and 3rd points are very important, The- 
Jenmi and Kudiyan Regulation of 1071 came into force on 
1st) Makaram 1072, but part 2 of Section 5 and the first para 
of Section 44 came iuto force on 1st Chingom 1074. Section 5, 
para 2 purports to confer permanent occupancy right on the 
Kudiyans of Non-malayali Brahmin Jenmis, if they hav« 
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CIVIL uninterruptedly held the holding for 25 years. In the Full 

3.079 Bench case reported in XVI T. L. R., page 163, the majority 

held that the Regulation conferred on the tenant, the right of 
Kesavan permanent- occupancy on 1st Chingom 1074, because the suit 

v. was filed on 2nd Chingom 1074, and not on the last day of 

Maheswarau^-di 1073, as it should have been. Though there is no such 
Bhattathiri. express declaration in Section 44 as is to be found in Section 5, 
yet its effect is, in our view precisely, the same. Para 2 of 
Section 44, says that this Regulation shall not apply to any 
right acquired by Kudiyans or Jenmis at the date this 
Regulation came into force, and the 1st para saves the rights of 
Kudiyans, who have had 50 years’ possession of the holding 
without in any manner acknowledging the Jenmis’ title. By 
analogy, the construction put upon Section 5 in the 16 T. L. Ii. 
case applies with equal force to Section 44, and we must,' we 
think, give the defendants the benefit thereof. The plaintiffs, 
to say the least of it, have been utterly indifferent if not culp¬ 
ably so to the interests of the Devaswom committed to their 
care. Apart from the unsatisfactory way in which the suit 
was framed and changed from time to time, the plaintiffs have 
not been able to show that they collected any dues or Mieha- 
varom from defendants for these long years. The property is, 
no doubt, Devaswom property, but that is no reason for 
depriving defendants of the same. They have, through their 
Vakil, expressed their willingness to accept a renewal on 
reasonable terms, and there was an attempt at compromise, but 
we understand from Mr. John that the plaintiffs are unwilling 
to agree to the defendants’ terms. We think the plaintiffs were 
not right in refusing to accept the defendants’ terms. Be this 
as it may, we are compelled on the view of the law, as it stands, 
to hold that the defendants’ title was perfected before the date 
on which renewal was claimed, and that hence the plaintiffs’ 
spit is barred by limitation. 

10. We,- therefore, restore the District "Munsiff’s decree 
in reversal of that of the District Judge, and direct that 
the defendants’ costs throughout should be paid by plaintiffs. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Bunt. 

S. A. No. 346 of 1078. 

A. S. No. 255 of 1077, Alleppey District Court. 
O..S. No. 1032 of 1071, Kottayam Munsiffs Court. 

19th Makarotn 1079. 

CHERIATHU CHERIATHU—Plaintiff 

—Special Appellant, 

THOMMI FRANCHI and 4 others—Defendants 


—Special Respondents. 

Mr. E. J. John ..Vakil for Special Appellant. 

Mr. P. Abraham .Vakil for 1st Special 

Respondent. 


Mr. K. Kochukrishma Marar. . .Vakil for oth Special 

Respondent. 

Puthuval lands—Absence of Pidipadu—Sirkar whether a 
necessary party to suits relating to Puthuval lands. 

Where an applicant offers to take over Puthuval lands and the 
duly authorised agent of Government accepts the offer upon the con¬ 
sideration of the grantee paying the yearly tax assessed upon the pro¬ 
perty and the registry is accordingly made in the grantee’s name, the 
contract is irrevocable in the absence of fraud, misrepresentation or 
mutual mistake, and it is immaterial whether a Pidipadu is given to the 
grantee or not. 

I, L.'R. 26 Madras 269, Followed. 

S. A. No. 9 of 1070, Doubted. 

The Sirkar is a neoessary party to suits relating to Puthuval land# 
in which the Sirkar’s right to assess the properties is questioned. 

JUDGMENT. 

1. The suit is to declare the plaintiffs title to the plaint 
property and to recover possession of the same. According 
to the plaint, the property which consists of a Puraidom was 
registered in plaintiff’s name as Puthuval as is evidenced by 
the Olugn of 1061. The defendants took Objection to the registry 
and apparently' did not preBS it. In Thulam 1062, they arc 
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CIVIL S aia to have trespassed on the plaint land and built n house 


CheriatRu that the defendants acted under 'a bona-fide bat mistaken. 

o. claim of. right. After this, the defendants removed the house 
TWchi and withdrew, and after a lapse of time again trespassed 
upon the'property. It is this fresh trespass that has given rise 
to the present suit. 

2. The 1st defendant who is the contesting .defendant, 
contends that the plaint property forms part of Paramtila 
Cherikal which belongs to Knrnppakkattu Namburi. 

He denies that the plaintiff ever had possession and 
inter alia alleges that plaintiff’s registry in his name was 
fraudulently obtaind. 

3 The Munsiff decreed for the plaintiff, but the District 
Judge on appeal, relying on a Vilangiper of 1012 (Exhibit 12) 
upheld the defendant’s contention and in reversal of the 
Munsiff’s decree allowed the appeal. 

4. The plaintiff specially appeals. 

5. It is necessary for the purposes of this order, for us- to 
refer briefly to the history of the suit. The suit was first filed 
on 7th Adi 1071, against defendants 1 and 2 alone. The 
evidence on both sides having been recorded, it was posted 
for hearing on 30th Ani 1072. The Munsiff, relying on 
7 T.. L. R. 185, came to the conclusion, that the Sirkar was-a 
necessary party and ordered it to be imploaded. This order 
was passed on the 2nd Adi 1072, and the suit directed to be- 
sent up to the District Court. 


thereon. A criminal case tor trespass 
plaintiff, and that case 


r as Drougnc oy tne 
said, on the ground 


6. The plaintiff in C. M. A. 1 of 1073 appealed to the 
District Court of Alleppey against the Munsiff’s order of 
2nd Adi 1072, directing the Sirkar to he made a party. The 
District Court held that the Sirkar was an unnecessary party, 
and accordingly set aside the Munsiff’s order. 

. ,7. ’Die suit having,been .restored to the Munsiff’s file 
was disposed of on 20th Masi 1074 in the plaintiff’s favour. 

• 8. In appeal, the lower appellate court, set • aside the 

Munsiff’s decree and remanded the suit for trial do novo, in 
birder- that the Jenmi under whom the 1st defendant claims 
as Kaaom tenant %uij be brought on record. The Munsiff 
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accordingly retried the suit after impleading the 3rd and 4th GIVII, 
defendants as Jenmis, and the Edappalli Chief (the original 1079 

Jenmi under whom the 3rd and 4th defendants hold a''""T?? 

, -ip, • . Cheriathu 

Karaima right) as oth defendant and again decreed m favour cheriathu 

oEphuufciff. Thommi 

... , Prancki. 

9. It is this decision winch was reversed on appeal 
by the lower appellate court, whence the prosent special appeal 
is preferred by plaintiffs. 

10. The chief objection taken by the District Judge is 
that the plaintiff has not completed his title to the Puthuval 
laud claimed because he has failed to get a Pidipadu, and for 
this he relies on the decision iri S. A. 9 of 1070. We have 
doubts as to the correctness of this decision, for it seems to 
us, where an applicant offers to take over Puthuval land, and 
the duly authorised agent of the Government accepts the 
offer upon the consideration of the grantee paying the yearly 
tax assessed upon the property, and the registry is accordingly 
made in the grantee’s name, the contract is irrevocable in the 
absence of fraud, misrepresentation or mistake, and it is 
immaterial whether a Pidipadu is given to the grantee or. not, 

This view is supported by I. L. R. 2d Madras 269 

11. The main question dirpctly before tis is Whether the 
Sirkar is a necessary party to this suit. We are of opinion 
that this must be answered in the affirmative. 

' 12. It stands to reason that the Sirkar is a necessary 
party in suits where its rights are called into question. Where 
however the dispute lies between private parties claiming the 
registry of Puthuval land and the Sirkar’s right to assess the 
property is admitted by both parties, the SirkaPs participation 
in the suit is unnecessary. Such indeed, was the - case in 
S. A. 81 of 1074. This is also tho effect of the ruling in 
16 T. L. R,. 39._ 

13. In the present case, the Sirkar’s rights are materially 
affected, namely, the right to assess the tax on the plaint 
property, for if the defendants’ contentions are upheld, the 
5th defendant from whom the other defendants 3 and 4 derived 
their title would have the Jenmom right (see 11 T, L. R. 70 
cited itf the judgment of one bf us in A. S.-289 of 1072.) ■ 
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14 In these circumstances, we set aside the decision of 
both the lower courts, and remand the suit under Section. 
533, C. P. G., directing the Munsiff to make the Sirkar a party 
and to return the plaint for presentation to the proper court. 
The institution fees paid in S. A. will be refunded, costs will 
be costs, in the cause. 


Bafar* Dewan Bahadur Vencobachariar, Chief Justice , 
and Mr. Justice Fadmanabha Iyer. 

S. A. No. 60 of 1079. 

A. S. No. 212 of 1078, Trivandrum District Court. 

O. S. No. 548 of 1077, Neyyattinkarai Munsiff’s Court, 

20th Makarom 1079. 

RAMAN UMMINI and 3 others—Plaintiffs—Special 

Appellants. 

KALIAMMA NEELI and another—Defendants 

—Special Respondents. 

Mb. S. Venkiteswaba Iyer.. ........Vakil for Special • 

Appellants. 

Mb. V. A. Rahaerishua Iyer .Yakil for Special 

Respondents. 

Hindu Laic—Father’s debts—Decree—Son’s right to cancel 
the same. 

The sons, coming in as plaintiffs to set aside the deoree obtained 
against their father, are not in a position to succeed in setting aside the 
decree or the execution sale, unless they show that the debts were tainted 
with immorality. 


JUDGMENT- 

1. The plnintiffs 1, 2 and 3 are the sons of 2nd. defendant. 
The 4th plaintiff, who is a widowed daughter-in-law of 
2nd defendant is admitted to have no standing, in the suit. 
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The 2nd defendant executed Exhibit I, a hypothecation bond, CI ^IL 
to 1st defendant in 1068 with his eldest son’s attestation. The 1079 
1st defendant obtained decree in O. S. No. 605 of 1073, and in 
execution thereof has purchased the hypothecated property. Ummini 
The plaintiffs sue to set aside the hypothecation, the decree Kalia ’ mrna 
and the execution, so far as their shai-es are concerned, on the Neeli. 
ground that hypothecation debt is not supported by con¬ 
sideration or necessity, and that the decree and the execution 
proceedings are fraudulent. 


2. Both the courts below have found that the 2nd defend¬ 
ant incurred the debt for family purposes, and that the decree 
was binding on the sons, who have failed to show that the 
debt was contracted for illegal or immoral purposes. 


3. The plaintiffs appeal specially. 


4. Their Vakil fv£r. Venkiteswara Iyer contends that a 
’father cannot alienate ancestral property, so as to bind the 

sons’ share except for antecedent debts. The bond I shows 
that 400 fanams were antecedent debts, and defeudsnts’ 1st 
witness says that 800 fanams were lent to discharge 2nd 
defendant’s sundry debts so that practically, the whole money 
was advanced to pay off prior debts of 2nd defendant. Hence, 
the hypothecation by the father, of the whole interest includ¬ 
ing that of his sons is justified under the law in force here as 
in British India. Assuming that the 800 fanams, the cash 
payment, was not a consideration which justified the mortgage 
of the sons’ interest, the sons coining in as plaintiffs to set 
aside the decree obtained against the father, are under the 
rulings in force here 13 T. L. R., page 5, and the judgments in 
A. S. No. 282 of 1073 and others, not in a position to succeed 
in setting aside the decree or the execution sale, unless they 
show that the debts were tainted with immorality. They made 
a faiut attempt- to show that 2nd defendant was a drunkard, 
but thi-s assertion is rightly disbelieved. The suit is, as 
observed by the lower courts, apparently collusive. 

5. The special -appeal is, therefore, not tenable, and it 
must be dismissed with costs. 
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Before Bewan Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Govinda Filled. 

S. A. No. 72 of 1079. 

A. S. No. 308 of 1077, Quilon District Court. 

0, S. No. 168 of 1075, Krishnapuram Munsiff’s Court. 

23rd Makarom 1079. 

JDYCHlNDY GBEVAREETHU—Plaintiff 

—Special Appellant. 

MATHAN PHILIPPOSE and another—Defendants 

—Special Respondents. 

Mr. M. V. Ittycheria .Vakil for Special Appellant. 

Mr. E. J. John .Vakil for Special Respondents. * 

Vakil—Biseretion to abandon the grounds of appeal. 

It is competent to a Vakil in his discretion to abandon the grounds 
of an appeal raised in the appeal memo. 

25 Mad. 367 at page 376, Followed, 
i M. I. A. 253, Referred to. 

JUDGMENT. 

1. The suit is for recovery of 5 Edangalies of paddy 
land, alleged to have been trespassed upou by the defendant, 
an adjoining owner, in 1073. The plaintiff attempted to prove 
-ownership by producing a Survey plan. Exhibit A, by reference 
to the commissioner’s plan aud the evidence of 3 witnesses. 
The latter were disbelieved by the Munsiff, who preferred to 
believe the defence witnesses who swear to defendants’ pos¬ 
session of the disputed plot for the last 30 years. He 
rejected the commissioner’s plan as useless. As to Exhibit A, 
the Survey plan, the Munsiff held it to be useless for identi¬ 
fication of the plaintiff’s property without the field-book, which 
he failed to produce. The Munsiff dismissed the suit. 

2. In appeal too, the plaintiff failed to produce the field- 
book or to apply to the court to call for the same during the 
one year that the appeal was pending in the District Court. 
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On the evidence as it stood, the plaintiff’s Vakil in the District CIVIL 
Court stated that he could not press the appeal at the same 1079 
time asking for further time to call for the field-book, which idychandy 
prayer coming late was refused by the Zillah-Judge. We areGeevareethu 
unable to say that in the circumstances, the Judge was wrong ji a ^' an 
in refusing a further adjournment. Philippoee.. 

3. Objection is however taken in this court of the 
Vakil’s abandonment- of the grounds of appeal based in the 
appeal memo in the District Court on the ground that it was 
unauthorised. Such alleged absence of authority was how¬ 
ever not brought to the notice of the Zillah Court, and it 
will be seen from that court’s judgment that it also examined 
the evidence, and that it was not worth arguing about. In- 
25 Madras 367 see at page 376, it was held that a Vakil’s, 
general powers in the conduct of a suit, include the abandon¬ 
ment of an issue which, in his discretion, he thinks it inadvis¬ 
able to press. In 2 M. I. A 253, the Privy Council observed : 

“ The admission and consent of a Vakil made with due 
authority (which would appear to mean, properly authorised 
to conduct proceedings in the suit) will hind his client, though 
not present at the time of making it.” Lord Brougham 
observed in that case that if it were held otherwise “ it would 
not be safe to see any agent or counsel without letting the' 
parties appear in the most trifling matter. The courts must, 
in all cases, see the parties themselves, if they are not to be 
bound by their agent.” 

4. In the present case, the plaintiff’s Vakil thought it 
will, in his discretion, not to press his arguments against the 
Munsiff’s findings on the 1st and 2nd issues on the evidence 
as it stood, and preferred to ask the indulgence of the court 
to grant an adjournment, which for good reasons the Judge 
rightly refused. As already observed, the judgment shows 
that the Judge examined the evidence himself before con¬ 
firming the Munsiff’s decree. Thus virtually the case is one of 
concurrent findings against plaintifi both- as to title and 
possession. 

5. This second appeal, therefore, fails, and is accordingly 
dismissed with costs. 
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Before Mr. Justice Govinda Pillni, 
and Mr. Justice Hunt. 

S. A. No. 376 of 1078. 

A. S. No. 214 of 1077, Alleppey District Court. 

0. S. No. 1670 of 1073, Kottayam Munsiff’s Court. 

26th Makarom 1079. 

NARAYANAN KRISHNAN—1st Defendant—Special 
Appellant. 

ATCHUTHAN SANKARAN NAMBURI and 2 others 
Plaintiffs—Special Respondents. 

Mb. K. KocrruKMSHirA Marak... Vakil for Special 

—Appellant. 

Pattom—Meaning of 

Pattom may mean Kanapattom as well as simple lease. It must 
mean a tenancy of some sort, and not a perpetual Kudumba-Poruthy right 
with a nominal rent reserved (Eravazhi). 

JUDGMENT. 

1. The plaint properties belong to the Kumaranelloor 
Devaswom of which plaintiff’s ancestor was officiating priest- 
Plaintiff’s case is that they were given as Inam to their family 
from the Devaswom, and were demised by their ancestor to 
the ancestor of defendants l and 2 on simple lease. The suit 
is for renewal or recovery of the property with arrears of rent 
(1 para per annum) from 1070. Defendants 3 to 14, the 
Ooralans of the Devaswom, support the plaintiff’s case. Defen¬ 
dants 1 and 2, admitting the proprietary right of the Devaswom 
and the payment of rent to plaintiff’s family at the rate alleged 
by them, contend that they hold direct from the Devaswom on 
Kudumbaporuthy tenure paying part of the rent reserved to 
the plaintiffs under the orders of the Devaswom. They denied 
a holding under the plaintiffs and plaintiff’s right to anything 
more than the share of the rent allotted to them. The Munsiff 
upheld the contentions of defendants 1 and 2, and disallowed 
plaintiff’s claim except for the arrears. In appeal by plaintiffs 
the District judge gave a decree in terms of the plaint in 
reversal of that of the Munsiff. The 1st defendant has preferred 
this special appeal. 
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■2. The only point urged before us is that the District judge 
■was wrong in his finding that the defendants 1 and! 2 held 
under a simple lease from the plaintiffs. 

3. All the trustees of the Devaswom under which defen¬ 
dants 1 and 2 claim to hold independently of the plaintiffs, 
support the Inam title set up by the latter and the plaint lease. ] 
So also does the Devaswom cash-keeper, plaintiff’s 6th witness, 
though in the settlement enquiry he appears to have given a 
statement (Exhibit I) to the effect that defendants 1 and 2 
hold as Pattom-tenants direct from the Devaswom. This 
statement was given after the suit was filed, and is not of much 
use in support of defendant’s title. At the most, it makes the 
witness’ statement before the court valueless. It cannot detract 
from the weight due to the admissions of the parties really 
interested in the Devaswom viz., the Ooralans, defendants 
3 to 14. 


4. But the strongest evidence in plaintiff’s favour and 
against the truth of defendant’s contention is Exhibit 3, the 
Olugu of 1012, produced by the defendants themselves. The 
entry therein which is transcribed in the Zillah judgment 
clearly means that the plaint land belongs to the Devaswom, 
that it wit? given on Santhiviruthy to plaintiff’s family and 
that it is registered as Pattom in the name of tho ancestor 
of defendants 1 and 2. The first clause, no doubt, means that 
the Devaswom is or was the owner, hut the second clause 
means that it was given to plaintiff’s family as Santhiviruthy, 
The 3rd clause as to the Pattom tenure of defendant’s family 
must evidently be one derived from the person to whom it 
had been given (plaintiff’s ancestor). In construing Exhibit 3, 
the- Munsiff appears to have entirely ignored the second 
clause. 


■ 5. The Munsiff is also wrong in his view that the registry 
in defendant’s Tarwad name under Exhibit 3 necessarily 
implies something more than a simple lease (Verampattom). 

“ Pattom ” it is true, may mean Kanapattom as well as simple 
lease, but it must mean a tenancy of some sort and not a 
perpetual Kudumba-Poruthy right with a nominal rent reserv¬ 
ed (Eravashi) as contended, by defendants 1 and 2. That^ 
the entry in Exhibit 3 could not mean Kanapattom is 
from the fact that no tax to the Sirkar is . entered therein (L 
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CIVIL due f rom defendants 1 and 2 as would always be done in the 
1079 case of alienations of Devaswom lands (see Krishna Row’s 
N v ^ v ^ aJ1 Malayalam Manual, page 9). Indeed the defendants 1 and 2 
KrishnarT do not say that they hold under a Kanom right though their 
Atchuthan Karnavan in a deed of 1035 Exhibit B, styled the tenure 
Sankaran as Thettom which means Kanora. This latter document 
Namburi. (£ x hibit B) admits the deriyatiye title under the plaintiff’s. 

family, and defendants admit that they have been paying as 
annual rent to the plaintiffs. In the absence of evidence as 
to the nature of defendant’s title, the District Judge was 
justified in inferring a simple lease from such payment of 
rent (see 12 T. L. R, 33), 

6. We uphold the finding of the District Judge that 
defendants 1 and '2 hold the plaint property as Vaupattoin- 
tenants of the plaintiffs, and in confirmation of his decree 
dismiss this special appeal with costs. 


Before Hainan Bahadur Venc.obm-hari.ar, Chief Justice 
and Mr. Justice Hunt. 

A. S. No. 240 of 1078. 

0. S. No. 190 of 1076, Qnilon District Court. j 

29th Makaram 1079. 

YENKITATHATHACHARIAR—2nd Plaintiff 

—Appellant. 

N. P. THIRUYENKITA MUDALIAR and another 

Defendants—Respondents. 
Mb. A. M. Muttunayagam Piilxi... Vakil for Appellant. 
Messrs. P. ASrahak akd M. Mathew, . .Vakil for 

Respondents. 

Arbitration — Award — C. P. C., Section 500. 

"Where a District Judge set aside an award of the majority of the 
arbitrators on the supposed irregularity that after hearing the arguments, 
they did not meet and discuss the matter before recording the award: 
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held, that as this omission did not amount to misconduct or neglect CIVIL 
of duty and responsibility -within the meaning of Section, 500, C. F. C., the 7" 
award was valid and could not be set aside, 

Venkitatha- 

JEDGMENT. thachariar 

N, P. Thiru- 

1. The plaintiffs, two in number, and 1st defendant were venkita 
partners. The case of plaintiffs is that they and 1st defendant Muiialiar- 
took the contract in 1st defendant’s name to clear Edamannoor 

jungle in partnership in September 1900, from the S. I. R- 
Railway, Quilbn—Tinnevelly Section. They allege that the 
work was finished, but that owing to disagreement between 
parties, the work was not completely measured and the bill for 
the same prepared, that they came to learn that 1st defendant 
was intending to get the amount due to himself exclusively, and 
when they questioned him, he put forward various contentions 
and hence the suit to declare that the contract in question 
though in 1st defendant’s name, is really the contract of plain¬ 
tiffs and 1st defendant, that the 2nd defendant the agent of 
the S. I. R. company, be ordered to pay theimoney in court and 
that 2nd plaintiff being the capitalist and having contributed 
Rs. 1331, he should be paid that amount and that the remainder 
be divided and each paid £ of the same. 

2. It seems that subsequent to the suit, the work was 
measured and its value was ascertained to be Rs. 993 and 
odd. 

3. The 1st defendant contended that the partnership was 
not confined to Edamannoor jungle cutting alone, hut extend¬ 
ed to other works also some of which were taken in 1st plain¬ 
tiff’s name, and that as accounts could not be now settled, the 
suit was' premature. 

4. The issues recorded were referred to the decision of 
three arbitrators, all vakils of the Quilon District court, the 
decision .of the majority prevailing. 

5. Two Vakils- named N. Appu Sastri and P. Kesava 
Pillay gave one award in English, while the 3rd Mr. Sahasra- 
namier who does not know English gave his award in the 
Vernacular. 

• 6. The issues recorcled were :— 

(I; Was the partnership between plaintiffs and-lst defend¬ 
ant restricted to jungle cutting in Edamannoor 
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CIVIL 

1079 


N. P. Thiru- 
Mudaliar. 


Sub-division, or was it for jangle catting in Edaman- 
nor'aud jangle cutting and earth work &o., in Punalur 
Sab-division? . 

(2) What are the terms of partnership and to what share 
is each partner entitled ? 

7. The award of the arbitrators shows that they unani¬ 
mously found the 1st issue for plaintiffsj and as to the 2nd issue, 
thej r differed, the majorityheld that the '2nd plaintiff was 
entitled to 1/4 share, and that 1st plaintiff and 1st defendant to 
■3/8 each in the profits and losses. The 3rd arbitrator found 
that they were entitled each to 1/3 share. 

8. The 1st defendant objected to the award on various 
grounds, but the District Judge found that after the argu¬ 
ments were heard, the arbitrators did not meet and discuss 
the matter, and that therefore there was a patent irregularity 
which left no option to the Judge but to set aside the award, 
He accordingly took the suit back on his file, and disposed 
of it by dismissing the suit with costs. 

9. The plaintiffs appeal. 

10. We think the District Judge Mr. Sankara Men on 
was quite wrong in the view he took of the award. Under 
Section 499 corresponding -to Section 520, B. C. P., 0. the 
court has power to remit the award ‘in certain cases to the 
reconsideration of the same arbitrators, and under Section 500 
(or 521 B. 0. P. C.), no award shall be set aside except on one 
of the grounds mentioned therein i. e., corruption, misconduct 
and so forth. The Judge stems to think that though the three 
arbitrators heard the arguments, their omission to meet and 
discuss the matter probably before producing the judgment 
was a grave irregularity! but he does not sayj that it amounts 
to misconduct within the meaning of the term as used in 
Section 500. It has been decided that the term “ misconduct” 
should be interpreted in the sense in which it is used' iu 
English Law. It may not imply moral turpitude, but may 
include neglect of duty and responsibility on [the arbitrators 
and of what courts of Justice expect from them before allowing 
finality to their awards. Here the irregularity pointed out 
by the Judge is not neglect of duty or responsibility. 

11. The arbitrators heard the case, and at the conclusion 
they must have arrived at some definite understanding 
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Of the two English knowing Vakils one writes the judgment Girth 
and the other signs it. Virtually it is the joint judgment of 1079 

both. The 3rd arbitrator differed from them in a tmall matter, Vm '^^' Iia _ 
and so he recorded a separate judgment. Under the terms of thacharlar 
the reference the judgment of the majority prevails. JT P^Thiru- 

12. The District Judge acted wrongly in setting aside the Mu^har. 
award. We, therefore, set aside his decree, and restore the 

award of the majority, which should be the decree in the case. 

The decree will declare that the contract for Edamannoor jungle 
cutting, though taken in 1st defendant’s name, is really the 
contract of the three persona viz., the 1st and 2nd plaintiffs 
and the 1st defendant; further, the decree will order the 2nd 
defendant, S. L. R. Company, to pay the amount Es. 993-12*0 
in court, and that 2nd plaintiff do get the same when so paid 
by 2nd defendant, and that as the concern has now proved to 
have resulted in a loss of Rs. 337-4-0, the 1st defendant should 
make good to plaintiffs his share of the same. 

13. The 2nd defendant was a •proforma defendant. It was 
the contention of 1st defendant that drove plaintiffs to the 
suit. The 1st defendant should, therefore, pay the costs of 
plaintiffs and 2nd defendant in both courts. 

14. After the case was heard, it was brought to onr notice 
that 2nd defendant paid the amount to the 1st defendant. This 
matter being subsequent to the decree, and having transpired 
pending the appeal, we cannot notice it. It is for the execu¬ 
tion court to dispose of it, it the matter comes before it. 
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Before Mr. Justice Hunt, 
and Mr. Justice Padmanabha Aiyer. 

8. A. No. 143 of 1079. 

A. S. No. 150 of 3078, Parur District Court. 

0. S. No. 603 of 1077, Moovattupuzha Munsiff’s Court, 
5th.Kumbom 1079. 

GOVINDAN SANKARAN and another—Supplemental 
3rd and 4th Defendants—Special Appellants. 

KSISHNAN KUMARAN and 2 others—Plaintiff and 
1 and 2 Defendants—Special Respondents. 

Mr. B. J. John .Yakil for Special 

Appellant. 

Mr. V. A. Ramakrishna Aiyer... Vakil for 1st Special 
Respondent. 

Marumakkathayam Law, — Mother’sshare in adivision.—Heirs 
to the same after her death. 

According to the Marumakkathayam law, the brother and the son 
of a deceased female stand In an equal position so far as nearness of re¬ 
lationship to her is concerned. When, therefore, a mother, her son and her 
brother had effected a division of Tar wad properties, eaoh getting specific 
properties for their share in such division, both her son and brother are 
entitled after her death, to share equally in the property obtained by 
her at the division. 


JUDGMENT. 

1. The plaintiff, his mother and defendants 3 and 4 
formerly belonged to one Tarwad, of which 3rd Defendant was 
the Karnavan. In 1073 they effected a division under Exhibit 
A (2nd Kanni 1073) by which the plaintiff got No. 1 property, 
and his mother No. 2. The plaintiff’s mother subsequently died, 
and the plaintiff claims to recover her share (No. 2) from defen¬ 
dants 1 and 2 (the mortagagees long prior to Exhibit A) with 
arrears of Michavaram and Onakalcha. 

2. The defence is that nothing is due, and that the 
plaintiff has no right to sue alone. 
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3. The Munsiff upheld the plaintiff’s claim- to No. 1 pro¬ 
perty, but found that his right to his mother’s property came to 
|only. The District Judge, in appeal, held that the mother’s 
property must go to the plaintiff in preference to defendants 
3 and 4. 

4. Defendants 3 and 4 are the special appellants. 


CTVTE. 

1079 

Govindan 

Sankaran- 

Krishnan 

Kumaran. 


5. The plaintiff and defendants 3 and 4 are Marumaka- 
thavees. The division of 1073 is undisputed. The only question- 
is, who is entitled to succeed to plaintiff’s mother’s share; 


6. According to the ruling in 15 T. L. R. 11 where a pro¬ 
perty was mortgaged by a Tarwad which subsequently became 
divided in interest, the right of redemption enures to all the 
branches, and the division of such interest follows the ordinary 
partitons under Hindu law. So too with regard to property 
which by mistake had been left outstanding (16 T. L. R. 79). 
The principle was amplified in 17 T. I*. R. 69, wherein 
it was held that the property of the last surviving member of 
a Tarwad (or as here a divided branch) lapses jointly to the 
Tarwad having community of pollution, the nearer excluding 
the more remote, the nearness al beit being determined not by 
the degree of propinquity alone, but also by the fact that the 
more recently divided excludes the more remote (9 1 T. L. R. 
42 and 70, I. L. R. 3 Madras 212) 


7. In the present case, we can have no nearer division, 
and the point at issue lies between the branches that became- 
divided in 1073. So that on the status of divison they stand on 
an equal footing. We have next to turn to the nearness of 
relationship. It appears that the plaintiff is the son of the- 
deceased woman and the defendants 3 and 4 her brothers and 
as according to the Marumakathayam law the brothers and son 
of a deceased female stand in an equal position so far aa 
nearness of relationship is concerned they are equally entitled 
to a share in the properties which have lapsed. 

In confirmation of the Munsiff’s findings, we reverse ther 
lower appellate court’s decree, and allow the special appeat 
with costs. 
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Before Mr. Justice Govinda Pitted, 
and Mr. Justice Sunt. 

A. S. No. 54 of 1079. 

0. S. No. 17 of 1078, Parur District Court. 

7th Kumbhom 1079. 

KANAKKG GOVINDAN VELAYUDHAN 

—Plaintiff—Appellant. 
RAMAN RAMAN VALIA ACHAN 

—8th Defendant—Respondent. 
Mr. A. M. Muttdnayagam Pillai... Vakil for Appellant. 

Mr. K. Kqcstokkishka Marar. Vakil lor Respondent. 

Property—Valuation of. 

In Drier to ascertain the value of immovable properties, for the 
purpose of determining the contribution due on a mortgage between 
co-mortgagors, the properties are to be capitalised at the rate of 6 per cent 
on the net income. 


JUDGMENT. 

1. The plaint property, with 2 others, was mortgaged by 
the 1st defendant and his Karnavan to one Suppan Embran 
in Meenom 1053. Iu execution of the decree in O. S. No 
66 of 1058 of the Parur Court, the equity of redemption on the 
plaint property alone was purchased by plaintiff iu 1063. 
Suppan Embran having transferred his mortgage lien to one 
Elaehi, the latter obtained a decree for the mortgage money in 
O. S. No. 52 of 1065, but in execution of his decree, it was 
ruled by this court that he could resort to the plaint property 
only if the sale of the other properties included in the mort¬ 
gage did not realise the mortgage debt in full, by order, 
dated 12th Vrischikam 1068 (Exhibit I). Subsequently, the 
8th defendant purchased the said other properties, and also 
the decree obtained by Elaehi and under Exhibit I, 8th 
defendant obtained possession, of all the mortgage properties 
by surrender of a lease (see Exhibit I), under which the 
1st defendant was holding them from the date of the mortgage 
to Suppan Embran. The plaintiff has brought this suit to 
recover possession of the plaint property, on the ground that 
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the. other properties mortgaged, of which, the 8th defendant has 0I VIE, 
obtained possession, would satisfy the- mortgage' debt under 1079 
this court’s order (Exhibit I). Kanakku 

2. The really contending defendant,, namely,, the 8th ^“ayudharr 
defendant, pleads that the said other properties are worth only v. 

Rs. 300. The mortgage debt being Rs. 1,3-50, and the plaintiff 

must pay a part of the mortgage debt proportional to- theValia-Achaa. 

income of the plaint property. 


3. The District Judge has upheld the 8th defendant’s; 
contention, and, fixing the value of the plaint property at 
Rs. 1,200 and that of the other properties at Rs. 910, he'has 
adjudged the plaintiff to pay for redemption Rs. 7&7 I63/.211,, 
being a proportionate share of the mortg age debt of Rs. 1,350.. 
The plaintiff has preferred this appeal, 'PP *7 


4. Whatever may be the plaintiff’s liability under the' 
general law for part redemption, it is not disputed that the- 
plaintiff and 8th defendant are bound as to the redemption by 
the terms of the High Court’s order of 12th Vrisohikam, Iu68' 
(Exhibit I), which clearly ruled that plaintiff was to pay for 
redemption of plaint property only the excess of the mortgage 
debt of 1,350, remaining after the sale of the other properties. 
It is also beyond question that, though the 8th defendant got a 
surrender of the plaint property under Exhibit 1 from the 
lessee, his possession as against the plaintiff could be viewed 
only as a mortgagee under a transfer of Elachi’s decree. The 
decree gave him a right only to realise the mortgage lien, and. 
nothing more, and hence he cannot claim anything more by 
virtue of Exhibit 1. The only question, therefore, that remains 
for decision is what is the value of the other properties which, 
have now vested in the 8th defendant by his purchase. If that 
value is Rs. 1,350 or more, the 8th defendant’s mortgage lien 
has been satisfied in full, (and he can claim nothing from the 
plaint property according to Exhibit I, and that property must 
be given to plaintiff. In his award, the District Judge has 
entirely ignored the order Exhibit I. 


5. The net income of the said other properties has been, 
found by the commissioner to be Rs. 91, and this estimate has. 
not been impeached in this court. In fixing ten times this sum. 
as the value of those properties, the District Judge has in effect, 
capitalized the income (Its. 91) at 9 per cent interest. This is 




102 


SELECT ENR1TORTED DECISKWSL 


CIVIL certainly 1 'too high a rate of interest to> he' got from immoveable- 
■ 1079 property. The highest rate of interstr realizablfe-in such invest- 
meats is the rate sanetiond by the- legislature as the court 
Kanakku . 

Govindan interest viz., 0 per cent. Capitalizing-at tins: rate-the other pro- 
Velayudhan p 0r ties would be worth not less- than Rs. 1,50(1). which is-Rs. 15J 
Raman more thau the mortgage amount diue to 8th- defendant. 
ValiaAohan. 6- As it thus appears that the 8th defendant has,, by get¬ 
ting possession of the other properties,, realized more than the- 
mortgage lien due under the decree be has purchased, the 
plaint property must be freed entirely from, that charge under- 
the terms of Exhibit I order, and hence- possession of it must be- 
given up to the plaintiff. 

7. In reversal, therefore, of the lower court’s decree, we- 
adjudge possession of the plaint property to plaintiff- with costs.. 
Profits at the rate claimed in the plaint are allowed, only froia 
the date of this court’s decree. 


Before Mr. Justice Gfovinda Pillai, 
and Mr. Justice Hunt. 

S. A. No. 68 of 1079. 

A. S. No. 513 of 1077, Alleppey District Court. 

0. S. No. 1852 of 1073, Thiruvella Munsiffa Court.. 

8th Kumbhom 1079. 

MATHEVAN GOVINDAN—2nd Defendant 

—Special Appellant.. 

KIRUTTAN NARAYANARU—2nd Plaintiff 

—Special Respondent. 
Mr. K. Kochckrishna Marar. . .Vakil for Special Appellant. 

■ Mr. E. J. John ...Vakil for Special Respondent. 

Jernni and Kudiyan Regulation, Section 11. 

, Right to enforce a renewal accrues at the end of every period of 
• 12 years from the date of the Kanom demise, and not from the date of 
final decree in a suit for renewal. 






■SELECT •UXMI’OIITBD DECISIONS, 


103 


JUDGMENT. CI V IL 

1079 

1. The suit was one by a Jenmi for renewal of two 
Kanom demises, dated 992 (for property No. 1) and 961 (for Govindan 
property No. 2). The District Judge, in modification of the Kiru ^ tan 
Munsiff’s decree, awarded (1) enhancement of Michavarom onNarayanaru. 
property No. 1 to the extent of 2 fanams and 7 cash, (2) 
Adukkuvathu at 20 per cent of the Kanom, (3) Oppusuchi at 

5 per cent and (4) he ordered that the date of'the Kauotn 
for future renewals must he calculated from the date of the 
final decree. The defendant has appealed impugning the 
awards under the heads 1 to 3, and the plaintiff has filed 
objections to the order last mentioned contending that the 
renewal dates must be reckoned from 1084 and 1069 res¬ 
pectively, i. e., at the expiry of 6 or 9 periods of renewal of 
12 years, each from 992 and 961. 

2. As to the 1st point, the lower court’s finding, that the 
present gross yield of the property No. 1 is 81 £ fanams, is not 
objected to. The contention, that the yield may vary in dif¬ 
ferent years, has not much force, as the property is garden 
land in which the yield is generally uniform. No special 
circumstances affecting the annual out-turn have been alleged 
before us. Such circumstances, if any, should have been 
brought out by examining the commissioner who estimated 
the produce. 

3. As the produce of the property is found to have 
increased, we think the Jenmi, the plaintiff, is entitled to share 
in the same, and we find nothing in Section 22 of the Jenmi 
Regulation (V of 1071) to deprive him of this benefit. 

4. Next as to Adukkuvafchu, though, no doubt, three 
instances have been proved in which the plaintiff chose to 
demand only 10 per cent, numerous instances supporting the 
higher rate of 20 per cent have been proved by the mass of 
documentary evidence produced by the plaintiff. The question 
being one of customary usage, we may refer to the judgments 
of this court in A.. S. Nos. 203 and 264 of 1078, in which the 
usage of plaintiff’s Matom was found to levy 20 per cent 
for Adukkuvathu. In those cases, a Kanomdar, under whom 
the defendant in this case held as mortgagee, and this 
defendant himself were parties, though the contending party 
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CIVIL was on ty the former. The documents filed in this case to 
1079 prove the usage were filed and followed in those cases also. 

MatWan We ’ tllerefore > uphold the Judge’s finding as to 20 per coat. 
Govindan 5. As to Oppusuchi, the rate 5 per cent awarded by the 
Kinittan lower court is sustained by documentary evidence alluded to 
Narayanaru,j n tjh e l a gt para which support the finding as to Adukkvathu. 

6. Thus, we uphold the findings impugned in this appeal, 
and dismiss it with costs. 

7. Lastly, as to the plaintiff’s objection, Section 11 of 
the Jenmi Regulation gives the Jemni a right to enforce 
renewal at the end of every 12 years from the date of the 
Kanom demise. The District Judge apparently finds that 
the plaint Kanoms are proved as is clear from his order for 
calculating Adukkuvathu and Oppusuchi at a certain per cent* 
tage on the Kanom amount, which must ‘be taken to be the 
plaint Kanom as none other is stated, and, in the circumstances 
of the case, we must find the plaint Kanoms to be correct., as 
the defendant, who is concurrently found to be a Kanomdar, 
has not proved any other. 

8. Taking then the original demises to have been under 
the plaint Kanoms, the plaintiff’s contention, that renewals 
were due in 1064 and 1069 respectively, is correct. The 
plaintiff’s objection must, therefore, be allowed. Adukkuvathu 
and Oppusuchi at the rates decreed by the lower court must 
be awarded with interest from the said dates respectively. 
As to the enhanced Miehavarom found due, it will be awarded 
only from the date of the District Court’s decree, as arrears 
are not claimed. 
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Before Mr. Justice (rovinda Pillai, 
and Mr. Justice. Hunt. 

S. A. No. 28 of 1079. 

A. S. No. 97 of 1078, Parur District Court. 

O. S. No. 609 of 1077,, Muvattupuzha MunsifE’s Court. 
10th Kumbham 1079. 

NARAYANAN SANKARAN NAMBUHIPAD 

—Plaintiff—Special Appellant. 

IRAVI NARAYANAN—Defendant 

—Special Respondent. 

Ms. E. J. John .;..Vakil for Special Appellant. 

Mr. K. Kochukbishna Marar.. .Vakil for Special Respondent. 

Res judicata— Plea of set-off in the prior suit, absence of 
—Legal effect. 

In a suit for arrears of Michavarom, the defendant claimed oredit 
for a certain sum found to have been over-paid by him in a prior suit 
which was for arroars up to a certain date. 

Held: that, in the absence of a plea of set-off of the excess payment 
under Section 106 of the Civil Procedure Code in the prior suit, the finding 
would not operate as res judicata , so as to disentitle the plaintiff to sue 
for subsequent arrears. 

JUDGMENT. 

1. This is a suit by a Jenini for arrears of Michavarom 
from 1078 to 1076. The defendant, admitting arrears, claimed 
credit for 244 Parahs and 6 Edangalis of paddy which was 
found to have been over-paid by him in a prior suit (0. S. 
No. 68 of 1073 of the Moovattupuzha Munsiff’s Court), which 
was for renewal and arrears of Michavarom brought by the 
plaintiff against the defendant. Both the lower courts have 
held that this finding in the prior suit concludes the plaintiff 
as res judicata, and have, therefore, disallowed his claim to the 
extent above stated, viz., 244 Parahs and 6 Edangalis. The 
plaintiff, in special appeal, contends that the lower court’s view 
of the law is wrong. 
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CIVIL 2. Jt i s admitted that in the prior suit the defendant 

1079 did not plead a set-off of the excess payment under Section 106 

Narayanan of the C - 0- If he did so and paid court fees on the same, 

Namburipad 1 ^ would have eliab led the court to “pronounce a final 
v. _ judgment in the same suit, both on the original and the cross 
Narayanan, claim,” as provided in the last para of Section 106. The 
above phraseology indicates that in the absence of such plea 
of set-off, the finding in the judgment would not be final as 
to the excess amount of the counter claim. 

3. Again, in order to bar a second trial of an issue under 

' Section 9, the matter must have been “ directly and substan¬ 
tially in issue ” in the prior suit, and it must have been therein 

“heard and finally determined.” In the present case, the 
payment made by the defendant up to the amount of arrears 
claimed in O. S. 68 of 1073 was, no doubt, a matter directly 
in issue therein, because, if it was found true, the plaintiff 
would uot have been entitled to any part of the arrears then 
claimed. The question of payment to any extent beyond that 
would not have been a point in issue there, unless the court 
was seised of jurisdiction to enter into it by a plea of set-off 
raised by defendant under Section 106, which, as already 
observed, he did not do. 

4. In his work on Res judicata (para 35) Hookumchand 
says: “ it appears to be generally agreed upon that a fact 
cannot be in issue directly when the judgment can be correct* 
whether that fact exists or not,” and I. L. R. 3 Cal. 271 cited 
by him fully supports his view, In that case a finding as to 
excess of area in a demised land in a prior suit for rent, in 
which abatement was claimed by defendant on account of 
shortness of area below that specified in the lease, was held 
not to be res judicata in a subsequent suit for rent for the 
excess area. In another case cited by the same high authority 
in the same para (Crum v. Boss, 48 Loma 433) it was said 
that “ a judgment is only conclusive on the matters which are 
directly in issue, and not those which are brought incidentally 
into controversy during a trial. Ordinarily the pleadings in 
a case constitute, make, define and limit the matters in issue. 
If, under the pleadings in the former action, the plaintiff could 
not obtain judgment on the note if introduced in evidence 
and the proof entitled him thereto, it would seem necessarily 
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“ to follow that no judgment could be rendered which Crvil» 
would bar his right of action thereafter.” 1079 

5. We think that the above is a correct exposition of Narayanan 
law, and, therefore, hold that the question of over-payment.Namburipad 
in 0. S. 68 of 1073 is not res judicata. The order of the v. _ 
Munsiff on the deposit petition of defendant fixing the jr ar ayaxiarcL 
balance of arrears in 1076 at 550 fanams, which was passed 

under Section 31 of the .Jenmi Regulation IY of 1071,) is not 
a final decree for purposes of res judicata (see Proviso 4 to 
the section.) 

6. We, therefore, reverse the lower court’s decree, and 
remand the case, for trial and disposal on the merits, under 
Section 533, C. P. 0. The costs of the first and second appeal 
shall be costs in the suit.. The defendant’s court fees for 
this appeal shall be returned. 


Before Dewan Bahadur Vencdbachariwr, Chief Justice, 
and Mr. Justice Bunt. 

S. A. No. 148 of 1079. 

A. S. No. 352 of 1078, Trivandrum District Court. 

O. S. No. 383 of 1077, Neyyattinkara Munsiff’s Court. 

12th Kumbham 1079. 

KALU CHINN A and another—Defendants 1 and 2 

—Special Appllants 
MAD AN NARAYANAN and 4 others—Plaintiffs 1 and 2 
Defendants 3 to 5—Special Respondents. 

Me. P. Abraham .Vakil for Special 

Appellant. 

Mr. S. T. Viraraghatagharur... Vakil for I and 2 Special 
Respondents. 

Chakkalars—System of inheritance—Conversion of joint ten- 
ancy into a tenancy in common, effect of. 
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CIVIL Cbakkalars or oil-mongers are governed by Hindu law, but modified 

j~ g by the special custom, namely, that sons and daughters share equally. 

A conversion of a joint tenancy of an undivided family into a tenancy 
Kalu ^ common, by reason of a decree or agreement to divide, makes the family 
Chinna a one j. separate in interest and right, though not followed by a 

Madan de-facto division by metes and bounds. Division by metes and bounds may 
Narayanan, be claimed at any time. A decree in a partition suit effects the severance 
of joint ownership. 

JUDGMENT. 

1. The facts of the case are shortly these. 

2. One Noelan Thanuvan had a son Madan and a daughter 
Kalu. Plaintiffs 1 and 2 and 4-th defendant’s father are sons of 
Madan. Kalu had a son named Madan Kali, and 3 daughters, 
defendants 1, 2 and 3. The 5th defendant is the son of Madan 
Kali. The parties are Chakkalars or oil-mongers, and are govern¬ 
ed by the ordinary Hindu jLavv, but modified by the special 
custom, namely that sons and daughters share equally. In 1058 
Madan Kali allged that he and defendants 1 to 3 were together 
entitled to a moiety of their ancestral property, which,he said, the 
plaintiffsand4th defendant refused to divide, and therefore claim¬ 
ed partition of his 1/8 sharein the whole property consisting of 2 
Puraidoms, since defendants 1 to 3 did not join him in claiming 
their shares also. Defendants 1 to 3 were ranged as defendants 
5,6 and 7. The plaintiffs and the 4th defendant were the 
other defendants. Madan Kali got a decree for his 1 /8 share. 
See III, Munsiff’s judgment, in 0. S. 611 of 1058 and IV 
appellate judgment in the appeal 341 of 1061 from the said 
original decree. The appeal decree was passed at the end of 

1063. Madan Kali obtained delivery of his share. See V ini 

1064. In 1070, there was a Revenue inquiry initiated by 
Madan Kali’s application for a separate Patta for his 1/8 share 
delivered to him under V. The. plaintiffs claimed the Patta for 
the whole property being issued iti their names. The Revenue 
authorities, however, ordered grant of separate Patta to defend¬ 
ants 1 to 3 for their share, and also to plaintiffs and others for 
their respective shares. The plaintiffs by this suit seek to have 
the order of the Revenue authority set aside, and to obtain a 
declaration of their right to the whole property, which, they 
assert, is in their exclusive possession and enjoyment or, if the 
court should be of opinion that Madan Kali is entitled to 1/8, 
the plaintiff’s right to 7/8 should be declared and the order for 
grant of Patta should be set aside to that extent. 
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3. The plaint recited that Madan Kali’s decree was not CIVIL- 

executed, and, therefore, it became barred and that thus they 1079 
became entitled to the whole property. They also alleged that 
defendants 1 to 3 had no possession, and have, therefore, no ctinna 
right.to the properties. ‘ M £ an 

4. The defendants 1 and 2, who contested the suit, averred, Nara J' anal1 - 
that plaintiffs are estopped by the decrees in the former suit 

from denying the right of defendants 1 to 3 to their 3/8 shares, 
and that they (defendants 1 and 2) have been living on the 
suit property, and are in possession of the same in the same 
manner as plaintiffs. 

5. The District Munsiff found that plaintiffs and 4th 
defendant were entitled to half the property andthat Madan Kali 

and defendants 1 to 3 to the other moiety and that plaintiffs 
and defendants 1 to 3 have been jointly enjoying t-he property,, 
and he therefore dismissed the plaintiff’s suit. 

6. The District Judge finds that the defendants 1 to 3 
have no possession of the plaint property, that they have been 
kept out of possession successfully by plaintiff's and 4th defend¬ 
ant for more than 12 years and that consequently their right is- 
barred. He, therefore gave a decree iu plaintiffs’ favour. 

7. First and 2nd defendant, appeal specially. The 3rd 
defendant, their sister, is mother of 4th defendant, and hence 
she has been quite inactive in this suit. 

8. Mr. Mayne, in a treatise on Hindu Law, points out that 
a decree for partition in a joint Hindu family dissolves the joint 
tenure from its date. The true notion of a Hindu family was 
explained in the leading Privy Council case known as Appoovier 
V. Rama Subbien, 11 M. I. A. 89, and several decisions have 
been passed to the effect that, if there is a decree for partition 
or an agreement to divide, or, in other words, if there be a- 
conversion of the joint tenancy of an undivided family into a 
tenancy in common of tho members of that undivided family, 
the family becomes a divided one, and that is a separation in 
interest and right, though not followed by a de-facto division 
by metes and bounds. This'.division by metes and bounds may 
be claimed at any time by virtue of the separate right. See 
Mayne’s Hindu Law, 6th Edition, page 652. In 19 Madras 
345, it is observed that a decree in a partition suit effects the 
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CIVIL severance of the joint ownership. The same thing- has been 
1079 rated in 6 T. L. R. page 19 and 16 T. H. K. 57. In 6-T. L. R'. 
Kalu page "22, the judges observe that in a Hindu family it is not 
Chmna nec g &sa ry that each member should have enjoyment of each 
Madan and every bit of common property to save his right to share 
Harayanan.^6^^ £ rom ^ ]; m itation bar. 


9. Prom these authorities, it is clear that the- decrees- 
III and IV operated to alter the status of the joint family and. 
converted a joint enjoyment into a tenancy in common. On. 
the finding of the District Judge himself, it is clear that 
1st and 2nd defendants live on the suit property. He is not 
quite right in saying that they live in a portion delivered over- 
to the 5th defendant's father. The evidence of plaintiff’s 
-witnesses 2 and 3 show that defendants 1 and 2 live on No. 1 
property, and not in the particular portion specified- by him:. 
No doubt, 1st witness says that they live in 5th defendant’s, 
hut. The 2nd and 3rd defendants, as plaintiffs' 5th and. 6«lsh> 
witnesses, also say that they live on No. 1 property like the 
plaintiffs. The 2nd plaintiff, as defendants’ 4th witness, says- 
that 2nd and 5th defendants live in one hut, and that he and. 
3rd defendant live in two separate huts. He does not say 
where 1st defendant lives, while defendants’ Jst witness says- 
that 1st and 2nd defendants live in one hut along with, 
5th defendant. The evidence summarised above does not 
conclusively show that defendants 1 and 2 live in the 5tk 
defen dant’9 portion, and were excluded from joint possession, 
of the properties. The delivery account V shows that the 
trees were to be enjoyed in common. This shows that joint 
enjoyment was quite probable. 

10. The documents F, & and H are transactions by way of 
mortgage and hypothecation entered into by plaintiffs, and the 
plaintiff’s 2nd, 3rdand 4th witnesses, who are the alienees are in 
possession of some portion not exceeding plaintiffs’ half share. 
These documents do not hind the defendants ] and 2, and they 
do not show that plaintiffs excluded the ] st and 2nd defend¬ 
ants from possession and enjoyment. There is absolutely no¬ 
evidence to show or even suggest that defendants 1 and 2 were 
aware of the fact of their alleged exclusion. They were living 
on the property, and this being so, it is not easy to understand 
how they, were excluded from enjoyment. 
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11. In the result, we think that the District Munsiff came 
to a right conclusion, and we accordingly restore his decree in 
reversal of that of the District Judge. The plaintiffs should 
pay 1st and 2nd defendants’ costs throughout. 


Before Mr. Justice Govinda Pillai, 
and Mr. Justice Hunt. 

S. A. No. 105 of 1079. 

A. S. No. 326 of 1078, Quilon District Court. 

O. S. No. 1283 of 1076, Quilon Munsiff’s Court. 

14th Kumbham 1079. 

MADAMPINARAYANAN RESAVAN 

1st Defendant—Special Appellant. 

KANARKU RPJSHNAN PADMANABHAN 

—Plaintiff—Special Respondent. 

Mr. S. Govinda. Pillai .Vakil for Special Appellant. 

Mr. E. J. John .Vakil for Special Respondent. 

Pax—Presumption as to payment. 

When there is no evidence to show who paid*the tax, the presumption 
is that he. in whose name the registry stands, must have paid it. 

JUDGMENT. 

1. The plaintiff’s suit relates to his one-half share out of 
certain garden lands known as Lekkoms 307 and 308, which 
were admittedly registered as Oodukur in the names of plaintiff 
and defendants’ Tarwad. The plaintiff, relying upon the 
registry of 1012 in the names of his predecessors in title of the 
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CIVIL one-half share in question, sues to have a declaration of his 
1079 right to and. possession of the property, and to have a Pattah 

'— v ’ granted to 1st defendant in 1074 (Exhibit III) by the 
Madampi “ , , . .. 

Narayanan Settlement authorities, set aside. 

Kesavan 

v. 2. The 1st defendant denied the plaint allegations, and 

Krishnan contended that his ancestors got the property under an Otti, 
Padma- Exhibit I, from the original registry holder’s heirs in 995, and, 
nabhan. ag e q a ^ t y 0 f redemption has been, extinguished by lapse of 
time, the suit is not maintainable. 


3. The MunsifE upheld the defence, and dismissed the 
plaintiff’s suit. The District Judge, on appeal, held the Otti 
relied on by 1st defendant to be a fabrication, and, in reversal 
of the Munsiff’s decree, allowed the plaintiff’s appeal with costs, 
throughout. 

4. The 1st defendant specially appeals. 

5. The special appellant first objects to the maintain¬ 
ability of this suit on the ground that as more than one year 
has elapsed since the grant of Pattah to 1st defendant, the 
suit is barred. The suit is not one for cancellation of Pattah 
alone, the primary relief prayed for is for declaration of title to 
and possession of plaint properties, the cancellation of Pattah 
is merely an incidental relief (12 T. L. R. 113). The suit is, 
therefore, maintainable. 

5. On the merits, we are of opinion that the lower courts’ 
findings are correct. 

7. The District Judge holds that the appearance of Exhi¬ 
bit II is against its genuineness. We are not prepared to dissent 
from this view. The probabilities are strong in plaintiff’s favour. 
In 995, the document is said to have come into existence. In 
1012, there were disputes between the heirs of the former 
registry, holder regarding the plaint properties, and we find 
from Exhibit A that a full enquiry was made into the matter 
by the Revenue authorities with the result, that separate regis¬ 
tries were granted, one-half to defendant’s Karnavan , and the 
other (plaint 1 half to plaintiff’s Valia Karnavars. If the 1st 
defendant’s case were a true one and the Otti Exhibit I were 
then in existence, he should have taken steps to have the 
registry made out for the whole of the property in his name. 
Exhibit A is confirmed by Exhibit B, Thandapper of 1060. 
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8. The strongest feature in 1st defendant’s case is that OIVIL 

after he had got the Patta in his name in 1074 (Exhibit III) for 1079 
the first time, the present plaintiff appealed against the Patta 
decision. The appeal was dismissed on the ground that plain- Narayanan 
tiff had no evidence to offer about Oodnknr enjoyment. Kesavan 

9. The plaintiff’s case is, however, that he was all along grishnan 
in possession, and enjoying the properties jointly with 1st Padma- 
defendant. The defendant’s case as to possession from 995 na ^^ an - 
under Exhibit 1 is clearly contradicted by Exhibit A, which 

shows that in 1012 plaintiff had possession. This is an addi¬ 
tional reason to suspect Exhibit I, apart from its suspicious 
appearance. Neither party has been able to show that they 
have paid the tax. The presumption is that he in whose name 
the registry stands must have paid the tax. This presumption 
has not been rebutted by 1st defendant. No doubt his witnesses 
(defendant’s 1st and 2nd witnesses) speak to 1st defendant’s 
possession) of the plaint properties. Of these, the 2nd witness 
is the son of the 2nd defendant, the sub-mortgagee of the 1st 
defendant, and, therefore, naturally interested witness. As to 
the plaintiff’s witness, the Munsiff is wrong in saying that they 
live a great distance from the plaint land ; one (3rd witness) 
lives a quarter of a mile away, and the other 5 to 8 compounds 
distant. 

10. Moreover, it may be remarked that 1st defendant 
has not proved the original mortgage deed. On the whole, we 
think the plaintiff’s case has been substantiated by the 
Exhibits A and B and the evidence of his witnesses. 

11. The special appeal fails, and is dismissed with costs. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Padmanabha Aiyer. 

S. A. No. 24 of 1079. 

. A. S. No. 221 of 1078, Qailon District Court. 

0. S. No. 6iJ5 of 1076, Quilon Munsiff’s Court. 

19th Kumbham 1079. 

VELAYUDHAN KRISHNAN and another 

—Plaintiffs 1 and 3—Special Appellants, 

MATHEVAN KUMARAN and 3 others—Defendants 
Special Respondents. 

Mr. K. Gr. Sesha Iyer .Vakil for Special 

Appellant, 

Mr. S. Ananthanarayana Iyer... Vakil for 1st Special 

Respondent, 

Mr. V. A, Ramakbishna Aiyer. ..Vakil for 4th Special 

Respondent. 

Joint tenancy—Principle of — Applicability. , ^ 

The principle of joint tenancy with the incidents of survivorship is a 
principle of English Law which is not generally applicable to this 
country. 

2 Cal. 670 and 25 Mad. 385, followed. 

JUDGMENT. 

’ 1. The "suit is one by Seshakars bo cancel a sale (Exhi¬ 
bit I) of 1069 by their Kama van, 3rd defendant, and a junior 
member (4th defendant) of property acquired in the name of 
4th defendant's younfer brother, one Knnjathan which, on his 
death, is alleged to have become Tarwad property. Defendants 
1 and 2, who hold the property under the sale, contended that 
it was supported by consideration and Tarwad necessity and 
plaintiff's consent. Of the vendors the • 3rd defendant, the 
Kamavan, was exparte. The 4th defendant contended that the 
property was acquired by himself and Knnjathan, his brother, 
with the aid of funds supplied by their father, and hence be¬ 
came Makkathayam property for the alienation of which plain¬ 
tiff's consent was not necessary. 
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2. The Munsiff found that tlie property wag acquired by 
Kunjathan alone, and, on his death, became Tarwad property, to 1079 
sell which plaintiff’s consent was necessary. He set aside the 
sale and decreed recovery with mesne profits. He also found Krishnan 
that the consideration for the sale, Exhibit I, viz., 700 fanams, Mathevan. 
was paid to 4th defendant, but was not for Tarwad necessity. Kumaran- 
Dcfendants 1 and 2 submitted to this decree. The 4th defend¬ 
ant alone appealed contesting the plaintiff’s right to question 
the sale on the ground that the property was the Makkathayain 
property of himself and Kunjathan. The Acting District Judge- 
(Mr. Ananda Rao) allowed the appeal on the ground that, as a 
surviving joint tenant, the 4th defendant became sole owner. 

The plaintiffs having preferred this special appeal, the case 
was remanded to the District Court, for finding on all the 
issues raised under the following order :—■ 

“ 1. The suit was instituted to set aside a salo of 1069 exe¬ 
cuted by defendants 3 and 4 in favour of the 2nd defendant 
and a niece of that defendant since deceased. The 3rd defend¬ 
ant is admittedly the Karnavan of the plaintiff’s Tarwad. The 
property was acquired by the 4th defendant’s younger brother- 
by purchase at a court sale (Exhibit II). The Munsiff found 
that 4th defendant’s contention, that the property was acquired 
by him and his younger brother, was not made out, and he held 
that on the death of the acquirer the property lapsed to his 
Tarwad. The Zilla Judge, on appeal, appears to have assumed 
that the property was the joint acquisition of the 4th defendant 
and his deceased younger brother, and, on this assumption, he 
dismissed the suit taking the law to be that the principle of 
survivorship applied in case of joint transactions. The Judge 
did not consider the various issues raised in the case. The 
plaintiffs have appealed. 

2. The respondent’s Yakil concedes that he cannot, 
support the judgment of the lower courts. The principle of 
joint tenancy with the incidents of survivorship is a principle 
of English law, which is not generally applicable to this country- 
(vide I. L. R. Cal., Vol. 2, page 670 and I. L. R. 25 Mad., page: 

385). In the present case there is not even an adimission on 
the plaintiff’s part that the property was acquired by the 4tk 
defendant and his younger brother jointly, and the evidence,, 
that the property was purchased in the sole name of tha 
deceased younger brother of the 4th defendant. 
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“3. We tliink it advisable, therefore, 'to remand'the ease 
for findings on the whole ease under Section 537. Time allowed 
for return is 8 weeks 1 ’ 


Before Mr. Justice Govinda Pill/d, 
and Mr. Justice. Padmanabha Iyer. 

S. A. No. 69 of 1079: 

A. S. No. 364 of 1078, Quilon District Court: 

0. S. No. 543 of 1077, Quilon MunsifPs Court. 

, 2uth Kuuibham 1079. 

IJAMAN NARAYANARU NAMBURIPAD 

—Plaintiff—Special Appellant. 

PADMANABHAN YELAYUDHAN and 4 others 

—Defendants—Special Respondents. 

Mb. P. K. Padmanabha Pidlai ..Vakil for Special 

Appellant. 

Mb. K. Kochukrishna Marab .Vakil for 1st Special 

Respondent. 

Jenmi and Eudiyan Regulation, Section 22, Clauses 
(a) and fbj. 

“Gross produce” in Clause (a) and "annual yield of trees” in 
Clause (6) of Section of the Jenmi and Kudiyan Regulation are 
synonymous. 

JUDGMENT. 

1. This special appeal has been preferred by the 
plaintiff. The 1st defendant has preferred a. memo of 
objections. 

2. Suit by a Jenmi for renewal of a Kanom, The, 
dispute between the parties in special, appeal relates to 
the Pattom assessed, and the rates of Adnkkuyathu and 
Aravakasam. 
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3. Tlie objection in regard to Pattom is raised by the CI ^ IL 
1st defendant, and his contentions are that the lower court 1079 
was wrong in calculating the Pattom of the plaint gardens 3, 

4 and 5 at i of their gross produce and, that their average Narayanami 
yield of the trees and its average value have not been Namtraripad 
ascertained. A commission was issued to assess the Pattom, Paduia- 
and no objection was raised by the 1st defendant to the com- Y^iayudkan 
missioner’s report Exhibit E. Clause (a) of Section 22 of the 
Jenmi and Kudiyan Regulation says that the Pattom on paddy 
lands shall not exceed J of the gross produce,, and Clause (b} 
instead of using the words “ gross produce, ” says annual yield 
of the trees. The differance in phraseology according to the 1 st- 
defendant’s Vakil, shows that the nett produce is what is meant 
by annual yield. But in our view, both expressions mean the 
same thing, viz., gross produce, and this is made clear when we 
find that the words used are not annual profits, but “annual 
yield” and when we read what precedes and follows the words 
“ annual yield in Clause (b). The provision in Clause (d) of' 
the same section, as to what items should be deducted from. 

Pattern among which the working expenses are not mentioned, 
also supports our construction. The commissioner, in refer- 
ing to the yield and price, uses the words caieoosrtil average, and' 
we see no grounds for thinking that what is. mentioned in his 
report is not the average yield and price. The increase in the 
Pattom of the garden by 30J fanams appears to have been, 
apparently on the ground of increase in the number of assessable 
trees which is one of the grounds on which under Section 
21 of the Regulation, a Jenmi may claim enhancement of 
Pattom. The Munsiff enhanced the Pattom by 4f fanams and. 
the defendants took no objection to that enhancement in the 
lower, appellate court. The proviso to Section 22 relied on by 
the 1st defendant’s Vakil is not applicable. The objection 
against enhancement of Pattom taken by 1st defendant, there¬ 
fore fails. 

4. Turning to the objections raised by the plaintiff, the 
first of them relates to the rate of Adukkuvathu. The evidence 
consists of a number of decrees obtained by plaintiff. Exhibits 
A, B, D, E and Gr, for plaintiff and Exhibit 1 for defendant. 

The plaintiff’s exhibits give the rate of Adukuvathu as 
2 per 10 while Exhibit 1 alone mentions it ss 1 per 10. 

Exhibit 1 is a decree relating to land in a Muri different 
from that in which the plaint properties are situated. The 
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CIVIL Munsiff’s observation, that the land in Exhibit 1 lies in the 
1079 plaint Ela, is not correct. There is therefore no evidence to show 
that the rate of Adukuvathu in the locality in which- the plaint 
Narayanaruproperties lie, the prevailing rateof Adukuvathu is 1 per 10. Nor 
Namburipadjg an y authority quoted in support of the argument that that- 
Padma- rate depends upon the locality and not upon the Jenmi. There- 
nabhan are f our decrees to show that the rate of Adukuvathu to the- 
Velayudhan . 

plaintiffs lilom is 2 per 10. The defendant's contention that 
the local rate is 1 per 10, is unsupported by legal evidence. 
Adukuvathu at 2 per 10 must, therefore, be allowed' to. plaintiff. 

5. The plaintiff's next objection relates to Arawakasam.. 
The plaintiff asks for Aravakasam at the rate of 24 fanatns- 
per garden. The. MunsifE has allowed only one fanam. In, 
doing so, he has fixed the lowest rate mentioned! hy the plain¬ 
tiffs witnesses, and we are not prepared to say he was wrong.. 
The Zillah Judge, although says nothing in regard to- Arava¬ 
kasam, and he evidently upholds the Munsiff’s finding, we will 
not disturb the finding in regard to Aravakasam. 

6. ^ In the result, the plaintiff's appeal, so far as it relates 
to Adukkuvathu, is allowed with proportionate costs, and the 
rest of it dismissed with proportionate costs. The objection 
memo is dismissed. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Bunt. 

S. A. No. 58 of 1079. 

A. 'S. No. 435 of 1078, Quilon District Court. 

0. S. No. 422 of 1077, Quilon MunsifPs Court. 

21st Kumbham 1079. 

ANANTHAKRISHNAN. HARIHARA IYRN 

—Defendant—Special Appellant. 

AIYAP'PAN KOCHUKUNJU—Plaintiff 

—Special Respondent. 

Mr. K. Kochukrishna MARAR...Yakil for Special Appellant. 

Mr. E. J. John .Yakilfor Special Respondent. 

Cross claims^—Set-qf. 

Suit for purchase money due on sale of land by plaintiff to defendant 
with a promise to indemnify for loss caused by undisclosed encumbrances. . 
A claim by the defendant to deduct from the purchase money |he loss 
caused by such an encumbrance is a oross-claim arising out of the same 
transaction, and may be set up bythe defendant, though not pleadable 
by way of set-off. 

11 Cal. 557 ) 

7 All. 284 \ Referred to. 

4 Bom. 467) 

JUDGMENT. 

1. One Sankaran Krislman was the original owner of 
certain property, which is now in the possession of the 
defendant under a sale deed (Exhibit I) executed by plaintiff 
on the 25th of Yrischikam 1076. Sankaran Krishnan had 
hypothecated the property to Yasudevan Potty in 1068 
(Exhibit YIII). He sold the property to plaintiffs vendor 
in 1070 under Exhibit III without reciting the charge under 
Exhibit VIIJ^ and Ujiat vendor sold his rights under Exhi¬ 
bit III to the plalltiff under Exhibit II in 1073. The 
plaintiff sold the property to the defendant under Exhibit I 
in 1076 with a covenant against defects (evidently defects 
of title) and a promise to indemnify against any such if 
brought to light, and also against encumbrances created by 
himself. Before the sale to defendant under Exhibit I, 
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tJIWL Vasudevan Potty obtained a decree against Sankaratt Krishnan 
1079 and the hypothecated property in 0. S. 675 of 1075, and after 
the date of Exhibit I attached the plaint property and got 
krishnan” proclaimed for sale. The defendant, who owed plaintiff 
Harihara about Rs. 330, part of the consideration under Exhibit I, 
v . deposited the said sum in court to satisfy Vasudevan Potty’s 

Kochukuaf decree, notwithstanding plaintiff’s remonstrance. The plaintiff 
'has- now brought this suit for the balance of the purchase 
money Rs. 330 and interest. Defendant contends that ho 
was entitled to credit his payment into court to the balance 
due to the plaintiff both by virtue of the convenant for title 
in Exhibit I and also because plaintiff expressly authorised 
him to make the payment, 

2. The District Judge, differing from the Munsiff, has 
disbelieved the alleged authorisation by plaintiff, and on that 
finding has reversed the Munsiff’s decree which disallowed 
the whole of plaintiff’s claim,’except to the extent of 42 fs., 
though he found that defendant was protected by the con- 
venant_for title in Exhibit I, and that he did make the payment 
in discharge of an encumbrance covered by the covenant. 
The defendant has preferred this special appeal. 

3. Apart from the contention as to express authority 
to pay, based on Exhibits V and VI, we think the defendant 
is, in the words of the District Judge, “ protected by the covenant 
in Exhibit I ” in'making the payment into court. The Judge 
evidently concurs with the Munsiff in the view that the clause 
in question (viz., “ I shall be responsible for losses caused by 
defects in title ”) covers an encumbrance like that under 
Exhibit VIII, and not merely the encumbrances created by 
the plaintiff himself, which are referred to in the clause 
immediately preceding. It is not seriously disputed- that the 
property purchased under Exhibit I was at the date of 
defendant’s deposit really liable for the debt under Exhibit 
VIII. Though the plaintiff was not a party to t^e decree in 
O. S. 675 of 1075, if the charge was ujffeal, he’ could have 
proved it under the express issue framed by the Munsiff. This 
he failed to do, and the defendant did not make the deposit 
until after the property was proclaimed for sale, L e., till the 

* loss covered by the covenant in Exhibit I was found to be 
unavoidable. 
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4. In saying that tho defendant should have sought 

his remedy against Sankavan Krishnan, the decree-debtor in 1079 
0. S. 675 of 1075, 'the District Judge has lost sight of the 
protecting covenant in Exhibit!, to which he refers in another krishnan 
part of his judgment. H Iy* n ara 

5. By virtue of that covenant the defendant had, when ^ yS p pan 
he made the deposit, a cross claim against the plaintiff arisingKochukunju. 
out of the same transaction (the sale) which has given rise 

to plaintiff’s suit for the balance of the purchase money. 

Such cross claims so arising may be set up by a defendant 
though not pleadable by way of set-off (see I. L. R. 11 Cal. 557, 

7 Ali. 284 and 4 Bom. 4<)7). The price promised to the plaintiff 
is for the property without the charge under Exhibit 8. It 
would be highly inequitable to allow him to'receive the whole 
of it when a part of it was disbursed by the defendant to 
secure the full title contemplated by the covenant in Exhibit I. 

That would be causing wrongful gain to plaintiff and wrongful 
loss to defendant. 

5. We, therefore, hold that defendant is entitled to credit 
for the deposit of Bs. 330 made by him cn account of the 
hypothecation decide. In reversal, therefore, of the District 
Court decree, we restore that of the Munsiff with costa 
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..Before Beusan Bahadur Vencokachariar, Chief Justice , 
and Mr. Justice Gorinda Pillai. 

S. A. No. 216 of 1078. 

A. S. No. 401 of 1077, Trivandrum District Court. 

0. S. No. 1942 of 1075, Trivandrum Addl. Munsiff’s Court. 

21sfc Kumbham 1079. 

, BHAGAVATHY KOCHU—1st Plaintiff—Special 

Appellant, 

AI YAPP AN KAULI and 9 others—1, 2, and 4 to 11 

Defendants—Special Respondents. 

Mr. S. N. Krishna Aiyek .Vakil for Special 

Appellant. 

Me. V. A. Rakakrishna-Aiyee... Vakil for Special 

Respondents 1, 8 and 9. 

Mk. F. Abraham .Vakil for Special 

Respondents 2 and 4 to 7. 

Velans — Ricjht of females. : 

By special customary law among Velans, daughters are allowed the 
same right which sons have as co-parceners under Hindu law. This co¬ 
parcenary right gives them the right to impeach alienations by the manager 
of the family on the ground of absence gf consideration and family 
necessity. 

IS T. L. R. 106, Followed, 

JUDGMENT. 

1. This case was remanded under the following order :— 

“ 1. The suit is by two Velan (Potter) females for 
cancellation of two Ofcfei and Kuzhikaiiotn deeds executed by 
their co-heirs to defendants 1 and 2 respectively, and for re¬ 
covery of the mortgaged property. Of the two deeds, one 
Exhibit D, dated 8th Thye 1073, was for the whole of the plaint 
property executed by defendants 4, 9 and 10 to the 1st defend¬ 
ant. The other deed. Exhibit E, was for 5/12 of the same 
property executed by defendants 3 and 5 to 8.on the 7th i'hye 
1073 i. e., just the day before the execution of Exhibit D. The 
plaintiffs contended that the property descended exclusively 
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“in the female line and alleged want of consideration and family 
necessity. The defendants traversed these contentions-, and 1079 
further, pleaded misjoinder. The Munsiff, though W found 
agninstthe exclusive possession and inheritance set up by the Kochu 
plaintiffs, dismissed the suit, apparently on the ground of £i ya pp all 
misjoinder and estoppel based on the plaintiff’s admission that Kauli. 
they claim the property through their mother, the 4th defend¬ 
ant, which admission, he thought, disentitled plaintiffs to sue 
during the 4th defendant’s life-time. In appeal by the plaintiffs, 
the Zillah .Judge upheld the Munsiff’s decree on the same 
grounds; neither court tried the question of consideration and 
family necessity, which was distinctly raised by the pleadings. 

" 2. First, as to the question of misjoinder, it is. true that 
the two Kuzhikanom deeds, which the plaintiffs seek to cancel, 
were executed by different sets of co-heirs to different defend¬ 
ants (viz., Exhibit D to 1st defendant, and Exhibit E, to the 
2nd defendant). But the plaintiffs seek recovery of possession 
of the whole property from both defendants I and 2 with mesne 
profits. If the suit had been brought against 1st defendant 
alone for the cancellation of Exhibit D and recovery of the ' 
whole property thereunder mortgaged, the 2nd defendant 
would have to be made a supplemental defendant, as, according 
to plaintiffs, he is' in possession of part of the property sought 
to be recovered. If the 2nd defendant then seeks to support 
his occupation on the strength of Exhibit E, it can hardly he 
said that the question of the validity of that document is foreign 
to the purpose of the plaintiff’s suit. We, therefore, hold that, 
for the purpose of the plaintiff’s cause of action as stated in the 
plaint, the 2nd defendant was a necessary party, and that 
therefore, there is no misjoinder. 

“ 3. Even if there was a misjoinder, as the plea was urged 
in the defendant’s written statement, the Munsiff should have 
decided the point at the settlement of issues, and, if he thought 
that the validity of the two documents (D and E) could not be 
conveniently tried in the same suit, he was bound under Sectiun. 

43 of the Civil Procedure Code, to have ordered the exclusion 
of one of the causes of action from this suit, and tried it in 
respect of the other alone. The view 'of the lower courts, that 
the suit could be dismissed solely on the ground of misjoinder, 
was clearly opposed to the injunctions of Section 27, which says 
that no suit shall be defeated on the ground of misjoinder. 
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CIVIL IC 4. Next, as to the question of estoppel by plaintiff’s 

1079 admission that they claim through their mother, the 4th defend- 
Bhagav&thy aTlt>; we that finds that females are not entitled 

Kochu y to exclusive possession, the right to inherit being vested in both 
Aiyappan raa, l es and females. This finding should have formed the basis 
Kauli. of his decision, even if the alleged admission of the plaintiffs 
was as clear and definite as the Munsiff thought. There is no 
question of reversionary right here. By special customary 
usage among Velans, daughters are allowed the same right 
which sons have as co-parceners under the Hindu law (See 18 
T. L. R. 106.) This co-parcenary right gives them the right 
which the Hindu law gives to impeach alienations by the 
manager of the family on the ground of absence of considera¬ 
tion and family necessity (Mayne’s Hindu Law, 6th Edition 
p. 441). If the plaintiffs can show that the authors of Exhi¬ 
bits D and E had no power to execute the same as managers 
of a joint Hindu family, or that there was absence of considera¬ 
tion and family necessity, they would be entitled to the decree 
they seek. As the lower courts have concurrently found that 
the family is not divided, a separate mortgage by each co¬ 
parcener of his supposed share in a particular property is out 
of the question. 

“ 5. We, therefore, remand this case nn'der Section 537 to 
the Munsiff, who originally tried it,for findings on the following 


“(1) Whether Exhibits D and E were executed for 
consideration and family necessity ; and 

“(2) Are those documents legally binding on the “plaintiff’s 
family. 

“ The Munsiff shonld have three weeks’ time from date of 
receipt of records, and the Zillah Judge shall submit his own 
findings within one week after the receipt of the Munsiff’s 
findings.” 

2. As to the first point referred, though the Acting 
Munsiff has misunderstood the rule as to the burden of proof 
governing such cases, both the lower courts believe the d e- 
fence evidence as to the payment of consideration and its 
disbursement on account of family necessity. No grounds 
whatever have been alleged before us to question this con. 
..p current finding, which we accordingly accept as conclusive. 
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3. We are not prepared to dissent from the view of CI ^ IL 
the learned District Judge that the rule under Hindu law 1079 

as to management by the senior male mast apply to hlieshag^rotlij 
class to which the parties belong, consistently with the re- Koahu 
cognised equal co-parcenary right of males and females. In Aiy .^ ppaQ 
this view, Exhibit D, in which the senior male has joined, Kauln 
must be upheld, but not so Exhibit E, which was executed 
by females alone. With regard to the latter, however, as 
the charge is found to have been created for a family- 
necessity, the cancellation of the deed must be subject to 
payment of the mortgage amount under Exhibit E to the 
2nd defendant. The question of liability of the alienor's 
share under a partition would arise only where the advance 
was made for his own purposes, and not where, as in this 
case, it is found to have been spent for the common pur¬ 
pose of the family. 

4. We, therefore, confirm the Zillah decree in respect 
of Exhibit D, and as to Exhibit E we grant a decree for its 
cancellation on payment of the amount thereof to the 
2nd defendant. As the suit substantially fails, the plaintiffs 
shall suffer all the costs of their litigation. 
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Before Dcwnn Bahadur Yenenbucfinrum,. Ohitf Justice-,, 
and Mr. Justice Padmunabhm Iyer. 

A. S. N(* 7 of 1079.. 

O. S. No. 46 of 1077, Nagereoil District Court. 

28th Kumbham 1079. 

KUNCHADIOHAN RAMAKRISHNA1N and another 
—Plaintiffs 1 and 2—Appellants, 
LAKSHMANA.N KUMAR.ASUBBU and 6. others 

—Defendants 1 to 4, 7 to 9-and 17—-‘Respondents.. 


Mr. V. A. Ramakrishna Iyer .Vakil for 

Appellants.. 

Mr. S. T. Viraraghavachariak, and") .Yakils for 

Mr. A. M. Muttgnayagom Pillai, J 1st Respondent. 


Elaeas of Puthukada—System oj inheritance. 

Elavas of Puthukada are governed by Marumakkathayam law of' 


JUDGMENT. 

1. The dispute in this case relates to the division of one 
■Kunjan Adiehan’s properties. Kunjan Adiehan died in 1073,. 
pending his suit No. 310 of 1073 brought, to redeem a mortgage- 
from a third party. The plaintiffs, who are his widow and, 
children, and the defendants 1 to 4, who. are his Seshakars,. 
claimed in rivalry to be his representatives. The dispute as to- 
ihe right of representation was referred to a separate suit, and 
1st defendant brought suit No. 290 of 1074 to establish his- 
heirship to Kunjan Adiehan. Both courts found that they 
were governed by a combined system of inheritance, that is, 
that the Seshakars and children divided the last owner’s self- 
acquisition in equal moieties, but in the High. Court the suit 
went on the ground that 1st defendant was in, law the rightful 
representative of Adiehan, while plaintiffs- were not. The 
finding as to, by which system of inheritance they were 
governed, was left open. 

2. The plaintiffs now sue to recover one-half of the 
plaint properties, and to set aside certain alienations made by 
defendants. 
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3. The defendants contend that they are governed by the 
Marumakkathayam system of inheritance, and that plaintiffs 
have, therefore, no right to claim their shares. 

4. On the question, what system of inheritance governs 
the parties, the District Judge discussed the documentary and 
oral evidence which, was conflicting, and came to the conclusion 
that plaintiffs failed to prove that they are governed by the 
mixed system, and so he dismissed the suit. 


CIVIL 

1079 

Euncha- 

dichan 

Rama- 

Lakshma- 


5. The plaintiffs appeal. The 1st defendant put iu a 
cross-objection, which, however, is not pressed. 


6. There is, no doubt, conflicting evidence in the case. 
This evidence has proceeded mainly from the deceased 
Adichau, and also from 1st plaintiff's Kama,van. In 1060, the 
deceased Adichan and 1st plaintiff's Karnavan were examined 
as witnesses in a civil suit and both deposed on one and the 
same date, that they were governed by Marumakkavazhi law. 
These are the earliest statements, and we find that only 6 years 
after, that is in 1066, a change was made by Adichan in his 
evidence, see K, who introduced Makkavazhi in addition to 
Marumakkavazbi and set up the mixed system. From that 
time, it may be taken that he consistently described himself of 
the mixed system. In I also he got his daughter described as 
following the mixed system. In 1071, however, a stranger 
who executed one to the deceased described him as following 
the Marumakkavazhi. The explanation for the change intro¬ 
duced in 1066 may be “the pronounced tendency to adopt 
Makkavazhi system” as observed by the Judge. There is, it 
must be said, a modern tendency to make provision for wife 
and children, and it is possible that the idea was given shape 
in 1066 by the deceased. Be this as it may, we think, 
the documentary evidence, as it is, leaus more to support 
defendants’ case. 


7. The plaintiffs have not produced evideuce of instances 
in the family of Kunjan Adichau to show how his father 
or Karnavan disposed of their acquisitions and properties. 
Exhibits F, G and H produced by plaintiffs’ 1st and 2nd 
witnesses have no bearing on the case. Plaintiffs’ 1st witness, 
says he got properties from his father under a document, which, 
however, he does not produce. The 2nd witness says that 
his sou’s pioperty was divided between his children and 
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CIVIL Seshakars by a court decree, which also is not produced. 
1079 Vague oral evidence in a case of this kind is useless. Evidence 
''— v ' of well-attested instances should be adduced. The defendant 
^dichan and plaintiff live in Pntbukada, where, all the Elavas are said 
^Bama to be governed by Marumakkavazhi, and there is no good 
v , reason why the defendant alone should be an exception. 


8. On the whole, 

• is correct, and we acc 
the appeal with costs. 


we think the view of the District Judg e 
jordingly affirm his decree, and ^dismiss 


Before Dewan Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 100 of 1079. 

0. S. No. 65 of 1079, Nagercoil District Court. 

28th Kumbham 1079. 

STJBRAMONIYA IYEN SURIYANARAY ANA I YEN 
—Plaintiff—Appellant. 

THE DEWAN OP TRAVANCORE—Defendant 

—Respondent. 

Mb. V. A. Ramakrishna Iyeb .Vakil for Appellant. 

} Vakil for Respondent. 

Auction sale of deposit amount of a Government servant. 
—Suit by purchaser to recover amount from Sirkar—Payment into 
court—Indemnity bond by plaintijf. whether necessary. 

Plaintiff purchased in auction for a decree debt due to him a deposit 
of, 1471 fanams made by one Seetharama Iyer as security for the post 
of oash-keeper in the Nagercoil Devaswom, and sued the Sirkar to reoover 
with interest the amount of the deposit. 

The Sirkar, after deducting liabilities, admitted the balance as due- 
and deposited the amount injo'court, and contended the same should be; 
given on the plaintiff executing an indemnity bond. 

JTeld : that, as the suit is virtually a continuation of the execution, 
proceedings and the payment uftb court by the defendant will have the. 
same legal effect as it had been made in execution proceedings, no in¬ 
demnity bond need bo executed. 
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1. The suit was against the Sirkar to recover with in- ’-- 

terest the amount of a deposit (1471 fanams) made by one ^oniya 
Seetharama Iyer deceased as security for the post of cash-keeper lyan 
held by him in the Nagercoil Devaswoin, which deposit the n ^ riy a a n a 
plaintiff had purchased in auction for a decree debt due to Iyen 
him by the said Seetharama Iyer. ^ ^ ewaa 

2. The defendant’s contentions were that, deducting Travancore. 
liabilities, 968f fanams alone vvere due to Seetharama Iyer, 

and that the Sirkar was not liable for interest or costs. 

The 968| fanams were paid into the court by the defendant 
with the written statement. The Zillah Judge upholding the 
defendant’s contentions, has decreed that plaintiff should 
receive the amount paid into court by the Sirkar and pay 
their costs. The plaintiff has preferred this appeal. 

3. The liabilities against the deceased cash-keeper con¬ 
sist of two items. The first item is the price of a copper 
vessel received by him from the Suchindrom temple and 
not returned. Exhibit I is the receipt for the vessel. The 
appellant’s Vakil urges that its wording is suspicious But 
we see nothing suspicious in the wording of the receipt. 

Exhibit I and the transaction evidenced thereby are sworn 
to by the plaintiff’s 1st witness and defendant’s 1st witness, 
and these witnesses further say that the vessel was not 
returned. The correspondence that took place about the 
vessel, Exhibits 2 to 9, supports the witnesses. Nothing has 
been urged in appeal to impeach the above evidence. The 
price of the vessel, 437 fanams, has been rightly allowed by 
the lower court. 


4. The next item of liability is 71J fanams due on 
account of Purutlii, &c., which is proved by Exhibits 9, 10 
and 11- The appeal was not pressed in regard to the 
2nd item. 

5. It is next urged by the plaintiff’s Vakil that 
plaintiff must be paid interest on the amount found due 
from the 1st Avani 1077, as notwithstanding notice sent by 
him on the 25th Adi 1070, the money was not paid him. 
The plaintiff demanded more than what was due to him, 
and there is nothing to show that ha wouLd have accepted 
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CLVtli ft 10 amount deposited by the Sirkar. Wo do not think that 
1079 plaintiff can claim interest. The plaintiff’s appeal, therefore, 
fails, and we dismiss it with costs. The objection memo 
moniya put in by the Sirkar remains to be considered. The 
Suriya defendant wants the plaintiff to execute an indemnity bond 
narayana before receiving the money. But no grounds for the exe- 
* yen cntion of such a bond are made out. If, when the deposit 
TheDewanwas attached, the Sirkar paid the money into court, such 
Travanoore P a y™ent would have operated as a good and valid discharge 
of their debt. The suit is virtually in continuation of the 
execution proceedings, and the payment into court by the 
defendant will have the same legal effect as if it had been 
made in the execution proceedings. Exhibit A, auction list, 
shows that the heir of Seetharama Iyer, a minor son res- 
presented by his guardian, was a party to the execution 
proceedings. We are, therefore, of opinion that plaintiff need 
not, in the circumstances of the case, execute an indemnity 
bond. The next objection in the cross-appeal relates to 
the costs of the Sirkar in the lower court, which the de¬ 
fendant wants to be deducted from the amount deposited 
in court. The deduction may be made, and the lower court's 
decree will be modified accordingly. 
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Before Mr. Justice Govinda Filial, 
and Mr, Justice Sunt. 

S. A. No. 168 of 1079. 

A. S. No. 74 of 1078, Quilon District Court. 

O. S. No. 874 of 1076, Kottarakara Munsiff’s Court. 

28th Kumbham 1079. 

VELAYUDHAN PADMANABHAN—1 st Defendant 

—Special Appellant. 

PADMANABHAN SANKARAN and another 

—Plaintiff and 2nd Defendant—Special Respondents. 
Mr. S. Padmanabhan Pillai... Vakil for Special Appellant. 

Mr. E. J. John .Vakil for 1st Spocial Respondent. 

Hindu law—Charge created by a qualified owner, when 
valid. 

According to the Hindu law, a charge created by a qualified owner 
on family property cannot be sustained, unless proved to be for the pur¬ 
poses of the family. 


JUDGMENT. 

1. This is a suit by the members of a Makkatliayom 
family to cancel a mortgage of family property in 1071 
(Exhibit 4) by the 2nd defendant, the widow of plaintiff’s 
grand-father, to the 1st defendant, her son-in-law, for 2000 fs. 
The plaintiff alleged absence of consideration and family 
necessity. The 1st defendant traversed the plaint allegations. 

2. Both the lower courts have concurrently found that 
the mortgage was not executed for the purposes of the- 
plaintiff’s family, but to favour the 2nd defendant’s son-in-law 
at the expense of the plaintiff. The 2nd defendant is 
a qualified owner, and the charge cannot he sustained, unless 
proved to be for the purposes of the family according to 
Hindu law. The concurrent finding of the lower courts, 
which is supported by legal evidence, is conclusive. 

3. This appeal is, therefore, untenable and is accordingly 
dismissed with costs. 






Held, that time not appearing to be of the essence of the contract 
and the payment not having been intended to be a gratuitous one, the 
principles of Sections 69 and 70 of the Contract Act were applicable to the 
case, since the plaintiff made the payment lawfully for the benefit of the 
defendant, and the defendant ha d presumably adopted such payment. 


5 All. 400, Followed. 


18 Madras 88) 

18 T. L. R, 257 £ Referred to. 
S.A. 181 of 1077) 


JUDGMENT. 

On 11th Adi 1070, the defendant executed a hypothecation 
deed in favour of plaintiff for U)00 basis. Out of this sum, 
(1) 700 ftasis were left in the hands of plaintiff in order 
that he might satisfy a decree-debt held against him by 
one Krishna Pattar in 0. S. 76 of 1070; (2) 10U Rasis were 
given credit to plaintiff for a debt due to him by defendant and 
(3) 200 Rasis were said to have been lent in cash at the time 
of the execution of the hypothecation deed A. 
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2. The defendant denied the consideration for the deed CI ^ rL 
alleging that plaintiff failed to pay the decree debt within a 1079 
reasonable time, and that 200 Rasis were not paid in cash. As 

to 100 Rasis, defendant’s contention was that the sum wasAnantha Pai 
paid back to plaintiff. Mat h fla 

3. The District Mnnsiff disallowed plaintiff’s claim to Eappen. 
recover 900 Basis, and allowed it only in respect to the 100 

Rasis which remained due. 

4. The plaintiff appeals. 

5. The 1st question is whether the plaintiff satisfied the 
decree debt due.by defendant to Krishna Pattar, and whether 
the payment is one binding on the defendant. The District 
Mnnsiff is hazy on the point. He seems to think t hat the pay¬ 
ment would not come under the principles enunciated in 
Sections 69 and 70, Contract Act. Prom what is gatherable from 
his statements in the judgment, it would seem that he regards 
the payment more as a voluntary payment than as one made by 
plaintiff lawfully for the benefit of defendant. 

6. It is clear that the payment was not intended to be a 
gratuitous payment. The decree was a subsisting decree. Krishna 
Pattar, the decree-holder, plaintiff’s 4th witness, arrested the 
defendant and put him in jail, and he was released in Bdavom 
1071, some time after Exhibit A came into existence. Until 
1074, steps were taken to execute the decree against defendant, 
and then in that yoar or in 1075 plaintiff undertook to pay the 
decree-debt, and Krishna Pattar did not execute it against 
defendant. The decree was not barred on the date of Exhibit B 
when the plaintiff satisfied the decree-debt and obtained 
receipt Exhibit B from the said Krishna Pattar. The decree 
was satisfied on 2nd Ani 1077, or seven years after Exhibit A 
came into existence. 

7. Though Krishna Pattar put the defendant in jail, and 
though plaintiff neglected to pay the decree debt witi in a 
reasonable time, yet the defendant did not rescind the contract. 

Mr. Itticheria’s contention, that it was virtually rescinded, is 
of no force. The facts which would entitle the defendant to 
rescind the contract were within his knowledge in 1071, and his 
silence and conduct until, now would go more to show that the 
Contract was regarded as subsisting. The facts thus show- 
defendant’s acquiescence in the contract continuing operate 
as a subsisting one. 
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CIVIL 8. | n tliis ease, it does not appear that it was the ihten- 

1079 tion of the parties that time should, be the’ essence of the- 
. contract. The provision in the deed A, fixing-a year’s time- 
Anantha Paifc 1- re-payment of the debt is one for defendant’s convenience. 

M It does not show that the decree debt was made payable within. 

Eappen. the year, though the same may have been in the- contemplation, 
of the parties. 

9. As above pointed out, the payment by plaintiff was. 
not intended to be gratuitous. There was no limitation or 
restriction against plaintiff electing to pay it at any time before 
the decree was barred, and there was. the defendant’s apparent 
acquiescenoe in plaintiff’s conduct. There is also the undisput¬ 
ed fact that the defendant did not himself satisfy the decree. 
In these circumstances, the principle to be applied seems to- 
us to be that when a payment is lawfully made by another 
(and in this case, the plaintiff is also interested in the- payment), 
for the benefit of the other, and that other adopts the payment 
as has been presumably done in this case, the sum becomes, 
money paid for his use and benefit. It is upon this principle, 
of equity and good conscience that the case reported in 
5 Allahabad 400 seems to have been decided, and we think wa 
can act upon it as our authority in this case. See also 
18 Madars 88, where the Sections 69 and 70 have been discussed 
at length, and also 18 T. L. R. page 237 and S. A. 181 
of 1077. 

10. We hold then that plaintiff is entitled to- be re¬ 
imbursed the 700 Rasis, which he paid to Krishna Tartar with, 
interest at 6 per cent from date of Exhibit B. 

11. In regard to 200 Rasis said to have been paid in 
cash, the plaintiff’s clerk admits that there is no entry of 
payment in plaintiff’s books, and we hold with the Mnnsiffthat 
this item is not shown to be chargeable to defendant. 

12. We accordingly modify the decree below by decree¬ 
ing to plaintiff 700 Rasis and int|pest at 6 per cent per annum, 
thereon from date of B, in addition to what the District Munsiff 
has deoreed. In the circumstances of the case, we- direct each 
side to bear his costs. 
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Before Mr. Justice Govinda Pillai^ 
and Mr. Justice Bunt. 

A. S. Nos. 46 & 76 of 1079. 

0. S. No. 755 of 1077, Neyyabtinkarai Munsiff’s Court. 

7 th Edavam 1079. 

In A. S. No. 46 of 1079. 

EANAKKU MALLAN NARAYANAN 

—1st Defendant—Appellant. 
AIYAPPAN MATHEVAN and ? others 
—Plaintiff and Supplemental Defendants 3 and 4 

—Respondents. 

Mb. P. K. Padmanabha Pill a i... Vakil for Appellant. 

Mb. E, J. John .Vakil for 1st Respondent. 

In A. 8. No. 76 of 1079. 

AIYAPPAN MATHEVAN—Plaintiff—Appellant. 
KANAKKU MALLEN NARAYANAN 

—1st Defendant—Respondent. 

Mr. E. J. John. .Vakil for Appellant. 

Mr. P. K. Padmanabha Pillai... Vakil for Respondent. 
Mortgagor and mortgagee — Improvements—■Value of trees of 
spontaneous growth. 

A mortgagee cannot get the Value of trees of spontaneous growth, 
such as Anjily , Rudappanti , Munthiry, Peru. Azhantha, unless lie plante d 
or reared them. 


JUDGMENT. 

1 . A garden called Kukknri Purayidom, Lekkom 1 , was 
mortgaged by its owner ii^ 1058 under two documents to 
one Palpu Mallen and Manyan Narayanan (Exhibits I and J), 
and the mortgages were assigned to 1st defendant in 1062. 
The equity of redemption of the mortgaged property having, 
by purchase under Exhibits B and C, become vested in the 
plaintiff’s deceased brother, plaintiff sues for redemption of the 
mortgages under Exhibits I and J. « The mortgage is admitted. 
The dispute between the parties is mainly as to the area and 
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CIVIL identity of the mortgaged properties. The plaintiff’s ease is 
1079 that it consisted of the four plots marked A, B, C and D in 
^""kk -'^''ibit A.’ the plan prepared by the commissioner (see 

Mahan* 1 Exhibits 6 and 7), while 1st defendant contends that it covered 
Narayanan only the plots A and B, and that B and C are his own 
Aiyappan Puthuval. There is a dispute also as to the value of improve- 
Mathevan. nients. The MunsifF substantially allowed the plaintiff’s 
contention, and gave him a decree, from which the 1st defend¬ 
ant has appealed in A. S. No. 46 of 1079, and the plaintiff in 
respect of improvements in A. S. No. 76 of 1079. 

2. The points for determination in both appeals together 

(1) Whether the mortgages included all the 4 plots of 
Exhibit A, or only plots A and D ? 

(2) Whether the 1st defendant can claim plots B and C 
as his Puthuval, or the cost of clearing the same ? 

(8) Whether the value of improvements is correct ? 

3. As to the first question, the only boundary that is 
undisputably identifiable in Exhibits I and J is the northern 
one, vide the river marked in Exhibit A as flowing along the 
north of plots A and D. The eastern boundary is given as 
Nedungattu Pattu. Exhibit A (which has been sworn to 
by the commissioner) mentions one Nedungattu Puthuval and 
Nedungattu Pattu as lying east of plot A and south of the 
river. It is not seriously disputed that this Nedungattu 
Puthuval and Pattu are the eastern boundary in Exhibits I 
and J. If so, the length of the mortgaged property on this 
side (the eastern side) must be only 108 Dennoos, the figure 
given in the plaint, measured from the NE angle of plot A. 
Exhibit A shows that the eastern measurement of plot A is 
95 Dennoos. Hence, the plaint measurement will give only the 
excess (108 -95)13 Dennoos along the eastern boundary of 
plot C up to the point X to complete the length on the east of 
the mortgaged property. Similarly, on the western side, the 
measurement must begin from the point whore the river meets 
the western boundary in Exhibits I and J, viz., Nettyany 
Purayidom. As the latter garden, does not extend northwards 
up to the river, the point must be fixed where its eastern 
boundary, if produced, will meet the river. This is what the 
commissioner has done, and from that point the western 
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measurement given in the plaint schedule for the mortgaged 
property, viz., 100 Dennoos, takes ns only 9 Dennoos beyond 1079 
plot B up to the point which we have marked Y. Thus, going 
by the plan Exhibit A, we find that plaintiff can claim only Malian 
the land lying north of a straight line drawn from the point X Narayanan 
to the point Y, which we have marked in Exhibit A. Aiyapp&n 

Mathev&n. 

4. The respondent contends that he has not admitted the 
correctness of Exhibit A. But, it does not appear that he took 
any exception to the measurements of Exhibit A in his 
petition, dated 12th Kumbharn 1078, neither was any question 
asked to the commissioner on the point when he was in the 
witness-box. His mere asking for the issue of another com¬ 
missioner, without any attempt to show any flaw in the report 
already submitted, would not justify the court in protracting 
the case by issuing another commission. Under the circum¬ 
stances, the plan, Exhibit A, must be accepted to he correct, 
as was done by the Munsiff. 

5. He was, however, wrong in inferring that the mort¬ 
gaged property extended up to the hill lying on the southern 
side of plot 0, merely because a Mala (hill) is described in 
Exhibits I and -1 as the southern boundary, a.tjd now the hill is 
seen only beyond 0. It is true that, the commissioner says 
that the hill is new a few Dennoos above the level of the 
plots B and 0. But, Exhibit S, his report, shows that the 
plots B and 0 are in the slope of the hill before it was cleared. 

The Mala, therefore, in Exhibits I and J might have been the 
slope of the hill now converted into the plots B and C. So that 
the description of the southern boundary in Exhibits I and J 
does not conflict with the 1st defendant's case as supposed by 
the Munsiff. On the other hand, the description of Nettany 
Purayidom as the western boundary, on which the respondent's 
Vakil relies, is satisfied by the 9 Dennoos down to the point Y. 

As to the. excessive measurement (viz., 179^ Dennoos for 165) 
marked by the commissioner along the northern or river side, 
it may be due to the formation of a fresh bank near the plot D 
after the date of mortgage, i.e., 1058. 

6. For these reasons, we modify the Munsiff’s finding as 
to the area mortgaged, as pointed onr, in para 3, i.e., the plots A, 

B and D and part of plot C lyiug north of the line Y, which 
we shall call C. 
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CIVIL 7, Coming next to the second question, the defendant 

1979 has examined his witnesses I, 3, 4 and 5 to prove that he 
Kanakku c ' eare< ^ plots B and 0 independently of the mortgage and 
Malian prior to it. But, they do not say so. Though, witnesses 3, 
Narayanan 4 anc [ 5 sa y t( ia t this was done after 1050, the 1st witness says 
Aiyappan it was after date of mortgage. The Munsiff has rightly held 
Mathevan. t b at t j,e c ] ear i n g ma de by the 1st defendant would go to the 
plaintiff as accretions subject to payment of compensation 
(14 T. L. B. 59). The plaintiff, however, cannot be given 
more than what he has claimed in the plaint and schedule, viz., 
the plots A, D, B and C. As to the clearing of the last two, 
the 1st defendant has not claimed the cost of clearing or 
proved the same, as he ought to have done. Hence, all that he 
can get in respect of plot B is his share of the value of the 
trees standing in the plot B, as assessed by the commissioner. 
It does notjappear that there are any trees in the small area 
which we have marked C. 

8. As to the correctness of the valuation of the improve¬ 
ments, the plaintiff (the appellant in A. S. No. 76) is right in 
his contention that the mortgagee cannot get the value of 
trees of spontaneous growth, such as Anjily, Kudappana, 
Munhhiry, Pera, Azhantha, unless he planted 01; reared them, 
which is neither alleged nor proved. The value of the above 
trees will, therefore, be struck off from the value of the 
improvements in plots A and B awardable to the 1st defendant 
at the proportion fixed by the Munsiff. 

9. We accordingly modify the Munsiff’s decree in respect 
of property as pointed oat in para 6, and in respect of improve¬ 
ments as pointed out in para 8. Costs throughout following 
the result. 

Eunt, J. :— 

I concur. 
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Before Mr. Justice Hunt, 
and Air. Justice Padmanabha Iyer. 

8 . A. No. 20 of 1079. 

A. S. No. 271 of 1078, Quilon District Court. 

0. S. No. 339 of 1077, Quilon Munsiff’s Court. 

7th Edavara 1079. 

KANAKKU THlKKUm KRISHNAN 

—Plaintiff—Special Appellant. 

NARAYANAN PADMANABHAN and 2 others 

—Defendants—Special Respondents-. 

Mr. K. Kochukbishna Marak ..Yakil for Special 

Appellant. 

Mr. V. A. Ramakrishna Iter .Vakil for Special 

Respondents' 1 and 2. 

Chitty—Suit for refund of subscriptions by defaulting 
subscriber — Limitation—Cause of action. 

In the absence of express stipulation to the contrary, the cause of 
action for a defaulting subscriber to sue for a refund of his subscriptions 
arises on the date of the collapse of the Chitty, if the scheme falls through 
on account of the foreman’s default; otherwise on the expiry of the time 
stipulated for the completion of the Chitty. The period of limitation is 
three years under Artiole 95. 


JUDGMENT. 

1. The defendant was the foreman of a Chitty, in whicfhx 
plaintiff and his elder brother held two tickets. The plaintiff’s 
Jeshtan withdrew, and the plaintiff claims to have paid the 
subscriptions on both tickets, amounting in all to a sum of 
Rs. 220, until the 12th drawing when the Chitty collapsed. 

2. The defence, in answer to plaintiff’s claim for a refund 
of his subscriptions, is that the plaintiff held but one ticket, 
and the subscriptions paid up thereon up to the 9th drawing 
when the defendant 'alleges the Chitty collapsed, amounted to 
a sum of Rs. 80, which amount the foreman claims to have 
discharged. In addition to this defence, the plea of limitation 
has been raised. 

3. The Munsifi gave plaintiff a decree as prayed for, bufc 
the lower appellate court, discrediting the plaintiff’s case-* 
dismissed his suit in reversal of the lower court’s decision. 
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CIVIL 4 The plaintiff specially appeals. 

5. The Kaikkanakku produced by plaintiff, namely, Exhi- 
Kanakku bit A, has been found by both courts to be a forgery. The> 
Thikkuppi su j t therefore, Tests solely on the oral evidence. 

Krishnan ’ ’ J 

^ »- '6. The Chitty was started in Thulam 1069, there were 

Padma- an two drawings annually, and the Chitty was to terminate in 
nabhan. Thulam 1077. The present suit, which falls within Article 95, 
Limitation Regulation, was brought on I9bh Thulam 1077. 

It gives the plaintiff three years from the date on which the 
cause of action arose. The cause of action arises in the case 
of Chitties in the absence of express stipulation, according- to. 

6 T. L. R. 98, from the date of default if scheme falls through 
owing to the default of the foreman, hut ordinarily a defaulting ■ 
subscriber’s right to recover back his subscription from the 
foreman arises from the expiry of the time stipulated for the 
completion of the Chitty. The question, therefore, is when did 
the Chitty collapse. If at the 8 th drawing, the suit is barred, 
if at the i '2th, it is not. 

7. The lower appellate court has discredited the plaintiff’s 
four witnesses, on the ground that they appear to be related. 
Considering that there were seventeen subscribers to the 
Chitty, it is strange that only one of them, and he a relative 
(plaintiff’s 2nd witness), should alone have been called to 
support plaintiff’s case. Even from his statements, there are 
grounds for inferring that the Chitty collapsed after the 
8th drawing. The defendants’ 1st and 3rd witnesses, who-are 
both subscribers, say that the collapse took place at the. 
9th drawing, because the subscribers did not attend. The 
plaintiff’s 2nd witness admits that he defaulted to pay 
“ two or three” subscriptions prior to the 11th drawing. 

8. On the review of the oral evidence on record, we 
agree with the lower appellate court in discrediting the 
evidence of the plaintiff’s witnesses, and in accepting the 
statements of the defendants’ witnesses that the Chitty 
collapsed after the 8th drawing. Applying Article 95, Limi¬ 
tation Regulation, to the oase, we hold that the suit is 
barred. 

9. The special appeal fails, and is dismissed with costs. 
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■ - Before Dewan Bahadur Vencobachnriar, Chief Justice,, 
and Mr. Justice Hunt. 

S. A. No. 194 of 1079. 

‘A. S. No. 173 of 1078, Parur District Court. 

0. S. No. 353 of 1077, Parur Munsiff’s Court. 

12th Edavam 1079. 

PARAMESWARAN KESAVAN—2nd Defendant 

—Special Appellant.. 

PAPPI KARTHYAYANI and 4 others— Plaintiffs 

and 1st Defendant—Special Respondents.. 

Mr. E. J. John .Vakil for Special 

Appellant. 

Mr. V. A. Ramakrishna Arran...Vakil for Special 

Respondents 1 to 4. 

Execution of decree — Party—defendant exonerated from, 
liability—Whether a party to the decree within the meaning of 
Section 238—Remedy by separate suit. 

A party-defendant, who has been exonerated in a suit in which a decree 
is obtained against his co-defendant, is not a party to the decree within 
the meaning of Section 238, C. P. O. Therefore, a suit by the former, tp.. 
cancel an attachment placed on his properties in execution of the said, 
decree is maintainable. 

23 Madras 361, Dissented from 
21 Madras 45 ) 

23 All. 346 at 350 £ Followed. 
and 30 Cal. 134 ) 

17 T. L R 821 Distinguished'. 

JUDGMENT. 

The 2nd defendant sued 1st defendant and plaintiff* 
1 and 2 in O. S. No. 408 of 1075, alleging that two bonds 
(A and B) had been executed by them. The plaintiffs denied 
the execution of the bonds, while 1st defendant was exparte. 
It was there held that the signatures of the plaintiffs 1 and 2, 
had been forged, and that the 1st defendant was the sole 
executant. A decree was accordingly passed against l&ft 
defendant alone. s 
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CIVIL 2. In execution of that decree, the- 2nd defendant attacTt- 

1079 ed the plaintiffs’ L'arwad properties. 

Para- 3. The suit is, therefore, to set aside the attachment- 

Kesavan 4. First defendant is exparte. 

Pappi • 5. The 2nd defendant. Miter alia contends that the suit is: 
K< yam. a " not maintainable, as it contravenes the provisions of Section 
238 (c), that the decree-debt had consideration and was for 
Tarwad necessity, and that the suit is brought by plaintiffs in 
collusion with 1st defendant. 

6. Both the lower courts have con currently found on the 

facts in favour of plaintiffs, and have given them a decree as- 
prayed for. . . 

7. Second defendant is the special appellant. 

8. The facts found are that the debt (1058) incurred, so 
far as 1st defendant is concerned, is a true one, that, although, 
the family Karar, Exhibit A (1058), makes provision for the debt, 
it was barred when 1st defendant acknowledged it (1074), and 
that this acknowledgment contravenes the family arrangement,, 
of which the 2nd defendant, was cognisant in that he was a 
witness to the document. 

9. The contention of the 2nd defendant in special appeal 
is that the suit does not lie, that, although the Exhibit D suit, 
(0. S. 408 of 1075) was dismssedas against the present plain¬ 
tiffs 1 and 2, nevertheless, they must be considered as parties to 
■the execution, and should have raised their objections before 
the execution court, under Section 238, and not by way of a 
separate suit. In support of his arguments, the special 
appellant’s Vakil relies on the rulings in 33 Madras 361 (F. B.). 
and 18 T. L. R. 20. 

10. The two bonds referred to in Exhibit D suit were of 
1066. The finding, that 1st defendant alone executed those- 
bonds, and that the signatures of plaintiffs 1 and 2 thereto were 
forgeries, cannot now be questioned. In 1088, 1st defendant 
was appointed manager under the family Karar (Exhibit A),, 
and 2nd defendant attested it. The Karar restricts the 1st 
defendant’s powers of management and requires him to get the 
plaintiffs to join him in all encumbrances and alienations con¬ 
cerning their Tarwad. The document furthermore acknowledge* 
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the debt bond created by 1st defendant in 1066, and adopted CIVIL, 
it as a family debt. The debt lapsed, and in 1072 1st defend- 1079 
ant attempted to remove it by acknowledgment. 'para^ 

11. The question is, where a party, defendant is exonerat- 

ed in a suit, and a decree is passed against his co-defendant v. 
alone, and, in execution of that decree against the latter, pro- jj^rtLya- 
perties belonging to the former are attached, is the party, yani. 
defendant, who has been exonerated in the suit, a party to the 
execution proceedings so as to bring his claims under Section 
238, 0. P. C. (241 Bi\), or, is his proper remedy to bring a 
a separate suit ? 

12. This point arose before a Division Bench of the 
Madras High Court (Michell and O’Farrel, JJ.) where the learn¬ 
ed Judges, while affiirrning this proposition, at the same time 
citing with the approval the decision in 21 Madras 45, never¬ 
theless, referred the question to a Pall Bench (23 Madras 361). 

The Pull Bench, however, took a different view, and ruled that 
the only remedy for the party, defendant, who was exonerated 
from liability, was to urge his claim under Section 244 '2381V.). 

With all due deference to the opinion of the learned Judges of 
the Pull Bench, we are not prepared to adopt this view. The 
Privy Council ruling in Chnwdry Waked Ali v. Jumaee was not 
apparently brought to their notice, and, if it had been, must 
have affected the ruling of Their Lordships. The omission to 
refer to this, the leading authority on the point, has been 
commented on by the learnd Judges in 23 Allahabad 346 at 356, 
and by Their Lordships in 30 Calcutta 134. 

13. The ruling in 18 T. L. R. 20 does not apply in as 
muoh as the plaintiff here does not seek to set aside the decree 
obtained by 2nd defendant as fraudulent, and similarly 
17 T. L. R. 82 is not strictly applicable, for it was there 
decided that where persons were not impleaded as parties in 
a suit, they are not debarred from bringing a fresh suit to esta¬ 
blish the non-liability of the Tarwad property in satisfaction 
of the deceased decree-debtor’s debt. 

14. There are several rulings of the British Indian High 
Courts in support of our view, namely, that a party-defendant, 
who has been exonerated in a suit in which a decree is 
obtained against bis co-defendant, is not a party within the 
meaning of Section 238. This view was taken in 21 Madras 45. 
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OIVIL Similarly it was held in 23 Allahabad 346, that Section 233 
1079 pre-supposes a decree enforcible by the decree-holder against 
the person between whom and the decree-holder the questions 
meswaran referred to therein arises. It has no application to questions 
Kesavafi. arising between the decree-holder and persons against whom 
Pappi there is no decree to be executed. The ruling of the Privy 
Karthya- Council in Ckowdry Waked Ali V. Jurnaee is therein referred 
yani ‘ to:—“ Their Lordships clearly hold that a question regarding 

the liability of property to attachment and sale in execution 
raised by a defendant, against whom the decree does not 
warrant any execution whatever, but who is released by it 
altogether from liability, is one not properly relating to the 
execution of a decree within the meaning of those sections 
{23 Allahabad 350). 

15. No doubt, the general rule of law as laid down in 
7 T. L. R. 99 is that a KarnavaU can revive a barred debt. 
But the 1st defendant seems conscious of his inability alone 
to revive the debt, by reason of tho restrictions imposed 

■ upon him by the family Karar (Exhibit A), and hence he 
and the 2nd defendant between them forged the signatures 
of plaintiffs 1 and 2. On the merits, 1st defendant’s action 
is lacking in bona fides. The debt, although acknowledged 
in Exhibit A, became barred. The attempt to revive it, 
since it had already ceased to exist, was in effect to create 
a fresh liability, which, under Exhibit A, was ultra vires, since 
he was powerless to act alone. 

16. The special appeal fails, and is dismissed with costs. 
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Before Dewnn Bahadur Vencobachariur, Chief Justice, 
and Mr. Justice Padmmiabha Iye.r. 

A. S. No. 140 of 1079. 

0. S. No. 137 of 1078, Quilon Munsiff’s Court. 

13th Edavam 107.9. 

MARGARET PONSAC and 5 others—Plaintiffs 

—-Appellants. 

NEELAKANTAN VELAYUDHAN and another 

—Defendants—Respondents. 

Mr. B. J. Jokh .Vakil for Appellants. 

Mr. A. M. Mottunayagam Pillai.... Vakil for 1st Kespondent. 

East Indian—Intestate succession — Assignment, validity of. 
In the case of intestate succession among East Indians, the sons 
■would be entitled to definite shares, the shares being regulated accor- 
ing to the Indian Succession Act as held in A. S. 219 of 1077. 

The validity of an assignment of property in toto, or to the extent 
of the assignor's share, will depend upon the question whether the tran¬ 
saction was for the benefit of the parties who impugn it, or justifiable on 


JUDGMENT. 


1. The plaintiffs and 2nd defendant are East Indians. 
Their father who died in 1069 acquired the properties in 
this case and in the cognate case, appeal No. 188 of 1079, on 
Otti right. The find defendant, the eldest son, assigned the 
Otti right to 1st defendant in 1074. The plaintiffs allege 
that the assignment of the Otti by 2nd defendant is made 
without consideration and family necessity, and they seek 
to have it cancelled and the Otti property restored to them. 


ntains the validity and bona 
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CIVIL 5. Even in regard to East Indians, we have no settled 

1079 law in this State to govern them. It is admitted that, in 
the case of intestate succession, the plaintiffs and 2nd 
Ponaao defendant would be entitled to definite shares, the shares 
«• being regulated according to the Indian Succession Act as 
VelayuXan^sld in the judgment of this court in A. S. 219 of 1077. 

6. The 2nd defendant’s assignment is either valid in 
toto or to the extent of his share in the properties. Its 
validity in toto will depend upon the question whether it 
was a transaction for the benefit of the parties who now 
impugn them, or justifiable on gi’ounds of common necessity. 
No doubt, as surmised by the District Munsiff, partition will 
be a safer course to resort to. In this case, the plaintiffs 
contend that all their partible properties are covered by this 

• case and the cognate case. So then, as all the properties of 
plaintiff’s and 2nd defendant are involved in this suit, the 
court will have to deal with and decide the issues recorded 
in the case. 

7. The case in XVIII T. L. It. 210 followed by the 
District Munsiff is a case between Hindus, and was disposed 
of in accordance with Hindu law principles. Moreover, all 
that was decided in that case was that a suit for partial, 
partition will not lie. To apply the Hindu law to the class 
to which the parties belong, is likely to lead to difficulties. 
We think the decision in A. S. 219 of 1077 should govern cases 
of this kind. 

8. We, therefore, think that the dismissal of the suit on 
the preliminary ground taken by the District Munsiff is not 
justified, and we, therefore, reverse his decree, and remand 
the suit for decision on the merits. The court fees paid on 
memo of appeal will be refunded, the other costs being 
costs in the cause. 



SH1KCT' rXTiErOBTRIt DECISIONS. 


UT 


I Before Dewan Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Govinda Pilled. 

* A. S. No. 21 of 1079. 

0. S. No. 79 of 1076, Nagercoil District Court. 

19th Edavam 1079. 

GOVINDAN UDAYAN and another—Defendants 1 & 6 
—Appellants. 

VELAYUDHAN NARAYANAN and 10 others 

—Plaintiffs 3, 4 & 5 & Defendants 7 to 13—Respondents. 

Mb. E. J. John ...Vakil for Appellants-. 

Mb. K. Koohuicbishna Mabak... Vakil for 1st Respondent. 

Partition—Allotment of shares without metes and bounds 
—Effect. 

Allotment and possession of defined shares in property to the res¬ 
pective parties without a specification of metes and bounds amounts to 
partition and effects severance of interest. 

30 1M 6al A V38] 

JUDGMENT. 

1. The plaintiff and 1st defendant represent two branches 
of a Tarwad. During the pendency of a criminal enquiry 
between them concerning the possession of some Tarwad 
property, both parties put in a Razee (Exhibit A), dated 
27th Medom 1074, in which they stated that their Tarwad 
properties were divided between the plaintiff and the 1st 
defendant in the proportion of f and J respectively, and 
that the two branches have become divided, each having 
taken the property alloted to it. The plaintiff says that 
after this agreement the 1st defendant failed to sot off the 
shares by metes and hounds and to execute a formal deed of 
partition as proposed, and that, in contravention of the terms 
of Exhibit A, he has executed a mortgage deed to the 6th 
defendant for the whole of the plaint properties, including the 
| share that plaintiff is entitled do. The suit is accordingly 
either to cancel the mortgage to the extent of plaintiff’s 
| share on the basis of Exhibit A or to cancel it in toto in case 
the court is not satisfied as to the factum of division, 1st de¬ 
fendant being junior to plaintiff. 
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CIVIL 2. Defendants 1 and 6, admitting the division as recited 

1079 in Exhibit A, contended that the division into $ and £ was not 
in respect of each item of property, but of whole properties 
Udayan to the proportion of § and £ in value as per list Exhibit II, 
Velayudhan according to which the whole of the plaint items fell to the 
Narayanan. 1st defendant. 

3. The contention of the defence was disbelieved by 
4he District Judge, who gave a decree for plaintiff cancelling 
the mortgage to the extent of a f share. In appeal the de¬ 
fendants 1 and 6 contend:— 

(1) That, as the plaint admits that the partition has not 
been completed, the plaintiff can sue only for the allotment 
of properties to his share, and not for cancellation of amort- 
gage of the plaint property as if the same had been actually 
alloted to him. 

(2) That the lower court was wrong in discrediting 
Exhibit II. 

(3) That, if the partition is incomplete, the mortgage 
cannot be cancelled, as the plaint properties might in a fair 
partition fall to the I st defendant’s share. 

(4) The last contention is opposed to the plea put forth 
in the written statements of defendants 1 and 6, which is to 
the effect that each party was actually in possession of pro¬ 
perties allotted to him. 

4. This is also what both parties alleged in their petitions, 
Exhibits Gr and H, pat in before the compromise Exhibit H. 
The only question, therefore, that remains is :■—Was the allot¬ 
ment made as per Exhibit II, or in what other way ? 

5. We fully concur in the Distriot Judge’s views that 
Exhibit II is not a true document. It is alleged to have been 
drawn up in the presence of both parties and their relatives. 
But the plaintiff has not signed it, nor is it attested by any of 
the said relations. The plaintiff’s 2nd witness, a lawyer, who is 
a relation of both parties, was admittedly consulted about the 
division (See Exhibits Gr and H). He has not signed Exhibit 2, 
and neither he nor the other respectable relations (plaintiff’s 
witnesses 1 and 8) know anything about the drawing up of 
a document like Exhibit II. Under these circumstances, we think 
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the District Judge rightly disbelieved the defendant’s 5th cr ^ IL - 
witness, the alleged writer of Exhibit II, and witnesses 3 and 4, 1079 

who are relations of the defendants. „ 

Govmdan 

6. The appellants rely on Exhibits 3, 5, 6 and 18, docu- Udayan 
ments executed by plaintiff himself, in support of Exhibit II, Velayiidhatt 
but Exhibits VI and XVIII do not show that plaintiff got ^ of Narayanan,, 
the properties covered by them as allotted in Exhibit II. Exhi¬ 
bits 3 and 5, which are for two entire properties which are both 
allotted entire to the plaintiff in Exhibit II, is relied upon as’ 
supporting that document. But Exhibits 3 and 5 are quite 
consistent with the subsequent fabrication of Exhibit II. The 
plaintiff, it will be remarked, does not claim that the whole of 

the properties of Exhibits 3 and 5 were allotted to him. He 
apparently does not claim more than § of those properties, and 
alleges that he executed these documents as the 1st defendant 
put him off from day to day in the matter of the division by 
metes and bounds and the registration of a formal deed of 
partition. 

7. The division there being not in the manner alleged by 
defendants on the basis of Exhibits II, the question is what was 
the allottement made under it. There can be no doubt but that 
the wording of Exhibit A is consistent with the allotment of 
an undivided f share of each plot to the plaintiff. The evidence 
of plaintiff’s witnesses 1 and 2 to the effect that the parties began 
to enjoy Jthe properties in shares , is supported by the state¬ 
ments of both parties in Exhibits Gr and H preparatory to the 
Bazee A. The evidence of plaintiff’s 4th witness to the effect 
that each party claimed the produce from parts of the same 
gardens confirms the above evidence as to enjoyment in 
shares. 

8. The appellants’ contention, that plaint admits that the 
division into shares has not been made, is not supported by the 
statements in that document. All that it says is that the 
defendants would not mark off the shares by metes and bounds, 
or execute a formal deed of partition, and both these averments 
are consistent with the enjoyment of undefined and ^ shares 
by the claimants. 

9. We, therefore, hold that the division was made by 
allotting the § and J shares in each property to the respective 
parties, and that possession was given of the defined shares, 
fkough without fixing metes and bounds. 
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CIVIL 10. That such allotments without a specification of metes 

1079 and hounds amount to complete partition is clear (see 30 Cal. 738 
following 11 M. I. A. 75). The allotment in this case either 
Udayan was, or was made in pursuance of a transfer of undivided shares 
Velayudban eac ^ P ro perfcy the respective parties. It was hence un- 
Xarayanan. necessary for the plaintiff to sue for delivery of his share, as 
urged for the appellants in the 1st ground of- appeal above 
noted. 

All the grounds of appeal fail. The lower court’s decree 
is confirmed, and this appeal is dismissed with costs. 


Before, Mr. Justice Govinda Pilhri, 
and Mr. Justice Padnuinabhn Aiyer. 

S. A. No. S3 of 1079. 

A. S. No. 151 of 1078, Alleppey District Court. 

0. S. No. 1361 of 1076, Kottayam MunsifFs Court., 

'20 th Edavam 1079. 

CHACKO ANNA—Plaintiff—Special Appellant. 

KtTRIYAN KURUVILA—Defendant—Special Respondent, 

Mr. E, J. John .Vakil for Special Appellant. 

Mr. P. Abraham .Vakil for Special Respondent.' 

Execution of decree—Legal representative objecting to sale ■ 
by a regular suit-—Conversion of suit into an application under 
Section 238, C. P. C. . 

In exeoution of a decree obtained by defendant on a hypothecation 
oi the plaint property by plaintiff’s father, the property was proclaimed for 
sale, and plaintiff was. impleaded as the legal representative of her • 
deceased father. She, instead of objecting to the sale under Section 238 
0.-P. C., brought'a regular suit setting up a gift of the hypothecated 
property. , 
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Held That she should have come in under Section 238, and not 

Held also .'—That the plaint may be allowed to be converted into 
an application under Section 238, 0. P. C. 

JUDGMENT. Kuriyan 

1. In execution of the decree in 0. S. No. 137 of 1068 of 
the Thiruvellah Munsiff’s Court, obtained by 1st defendant on 
a hypothecation of the plaint property by plaintiff's father 
Chacko, the property was attached and proclaimed for sale. 

The plaintiff was joined in execution as Chacko’s legal repre¬ 
sentative after his death. She did not appear to object to the 
sale, but has brought this regular suit setting up a right of the 
plaint property to her by Chacko in 1055 (Exhibit A). Both 
the lower courts have found the gift (called a partition) under 
Exhibit A true and that plaintiff was in possession under 
the same from 1055. The Zillah Court, however, differing 
from, the Munsiff, held that the plaintiff’s claim ought to have 
been urged in execution under Section '238, and not by a 
separate suit, and dismissed the suit in reversal of the Munsiff’s 
decree. The plaintiffs, in special appeal, impugns the Zillah 
decree, and prays that the plaintiff’s suit may at least be 
registered and disposed of as a petition under Section 238. 

2. The Zillah Judge’s view, that the plaintiff ought to 
have cofte in under Section 238, and not by a separate suit is 
fully supported by the decisions cited, viz., 13 I'. L. R. 149 
and 14 T. L. R. 173. The. special appellant’s Vakil does not 
seriously question the .correctness of the Judge’s ruling on this 

3. He, however, contends ’that the plaintiff may bd 
allowed to convert her plaint into an application under 
Section 238. As plaintiff has paid in the shape of institution 
fees more than the petition fee due for such an application, we 
think she may be allowed this prayer, and in this case sup¬ 
ported by the rulings in 16 T. L. K. 41 and 17 T. L. R. 82. 

4. Ordered accordingly in reversal of the Zillah decree. 

As plaintiff has not put in this prayer in .the lower courts, 
we do not allow her costs. Bach party will bear his costs 
throughout. 


CIVIL 

1079 

Chacko 
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Before Dewan Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Padmanabha Iyer. 

S. A. No. 230 of 1079. 

A. S. No. 39 of 1079, Parur District Court. 

O. S. No. 879 of 1077, Vycome Munsiff’s Court. 

2-5th Edavam 1079. 

VENKITACHALAM IYER VENKITESWARA IYER 
.—Plaintiff—Special Appellant. 
ULAHANNAN ULAHANNAN—Defendant 

—Special Respondent. 

Mb. S. Anantanarayana Iyer. ..Vakil for Special 

Appellant. 

• Mb, P. Abraham .Vakil for Special 

Respondent. 

Lessor and sub-lessee—Suit for rent—Liability of sub- 


in the absence of a contract between the lessor and the sub-lessee, 
the lessor cannot sue the sub-lessee for arrears of rent, although the latter 
is in possession. 

17 Madras 296, Distinguished. * 

JUDGMENT. 

The special appeal is by the plaintiff, and the only 
question for determination is whether 2nd defendant is also 
liable for the rent claimed in plaint and for which the 
plaintiff has obtained a decree against the 1st defendant, his 
lessee. The 2nd defendant was the sub-lessee of the 1st 
defendant. The Muusiff was of opinion that the sub-lessee, 
having actually undertaken to pay the rent and having 
been in possession of the property, was also liable for the rent. 
The Zillah Judge finds against the alleged promise by 2nd 
defendant, and holds that there is no cause of action against 
2nd defendant We are disposed to accept the Zillah Judge’s 
view as correct. The plaintiff’s Vakil relies upon the case 
reported in 17 Madras, gage 296, in support of his position- 
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But that was a ease of transfer of a lease, and is not in point. CIVIL 
There is an incidental observation made in the judgment in the 1079 
case in regard to a sub-lessee’s liability, but the facts and 
reasons are not stated. A sub-lease differs from an assign-chalam Iyer 
ment in that it creates no privity of contract between the suh- Ve ^^|" a ' 
tenant and landlord. The landlord has to deal with the lessee, v. 
and not with the sub-tenant of the latter. There is no Ulahannan 

Ulahannan 

allegation m plaint as to any privity of contract between the 
plaintiff and 2nd defendant, and in his plaint, the plaintiff does 
not base his cause of action against defendant on his alleged 
undertaking to pay the rent claimed. There is no reference 
at all in the plaint to any promise by the 2nd defendant. 

The plaintiff has not absolved the 1st defendant from liability, 
and has sued and obtained a decree against him. The 
question of payment of rent by 2nd defendant to 1st defendant 
does not arise in this case. In these circumstances, the 
special appeal seems to be groundless, and is dismissed 
with costs.. 
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Before Btwan Bahadur Fencobac.hariar, Chief Justice , 
and Mr. Justice Hunt. 

A. S. No. 191 of 1079. 

0. S. No. 68 of 1G78, Muvattupuzha Munsiif’s Court. 

17th Mithunam 1079. 

OUSEPH CHACKO and another—Plaintiffs 

—Appellants, 

THOMMAN THOMMAN and another—Defendants 

—Kespoudents. 

Mb. P. Abraham .Vakil for Appellants. 

Mr. E. J. John .....Vakil for Respondents. 

Christians—Roman Catholic family—Nature of interest held 
ly members. 

There is no co-parcenary between the members of a Christian 
family. It may happen that sons do not divide their father's property 
after his death, but remain undivided ; in which case, they are undivided 
owners as tenants in common, but not as co-parceners. 

JUDGMENT. 

1. The facts which gave rise to this suit are shortly 
these :—The plaint properties, paddy lands, were admittedly 
the Jenmom properties of Vadakkummanakkal Namburi. 
They have been held and enjoyed by 1st defendant's ancestor 
and now by the 1st defendant, for over 70 years and odd 
under an alleged Atciper sale from the original Jenmi. The 
2nd defendant, the elder brother of plaintiff, purchased in 
1061 the Jenmom right of the properties in execution of 
decree in No. 740 of 1057, Muvattupuzha Munsiffs file, and 
purported to obtain delivery of the same. Twelve years after, 
or in 1073, the 2nd defendant sued 1st defendant in O. S. No. 
1072 of 1073 for arrears of Michavarom and renewal fees and 
to compel him to accept a renewal, and the suit was based on 
the allegation that the 1st defendant was a Kanom tenant of 
the original Jenmi under a Kanom demise of 1040. In this 
litigation, which went up through all the three courts, 1st 
defendant’s absolute right as owner by purchase was upheld 
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(See Exhibit IX, judgment of High Court). Exhibit VIII ia ClVIb 
the judgment of the District Court, and VII that of the 1079 
Munsiff’s Court. The High Court judgment was passed in ^ 
Kartikai 1075. The present suit is brought in Chingom 1078. Chacko 

2. The plaintiffs and 2nd defendant are Roman Catholic Thommsm 
Christians, and plaintiffs’ allegations are that they and 2nd Thomm&m 
defendant constitute a joint and undivided family, that, though 

the purchase in 1061 under Exhibit E, sale certificate, was 
made in 2nd defendant’s name, the funds for the same were 
supplied from the family common funds, that plaintiffs are, 
therefore, entitled to get their shares in the properties, that 
1st defendant is the Kanom tenant of the Jenmi, that the court 
sale was made subject to the Kanom, that the litigation which 
commenced in 1073 was collusive between 1st and 2nd defend¬ 
ants, and that the same is not binding on plaintiffs, they not 
being parties to the same, that 1st defendant paid them Micha- 
varom until ' 069 and then ceased to pay it. Hence the suit 
to declare plaintiff’s right to the plaint properties, to set aside 
the decree in £7o. 1072 of 1073, and to recover arrears of 
Michavarom <fcc., and to compel 1st defendant to take a 
renewal or to surrender the properties on receipt of the 
Kanom amount. 

3. The 1st defendant contended that the plaintiffs’suit is 
res judicata by reason of the decree in the snit of 1073, that 
his ancestor and himself have been in possession on Attiper 
sale from the Jenmi long before the 2nd defendant’s purchase 
in court sale, that plaintiffs have no right to the properties, 
and that the decree in 1072 of 1073 was not fraudulently 
obtained. 

4. The District Munsiff found that plaintiffs and 2nd 
defendant were divided in interest, that the prior litigation was 
not fraudulently or collusively conducted, and that it operated 
as a bar to plaintiffs’ suit, since 2nd defendant conducted it not 
only for his own benefit, but for that of plaintiffs, if plaintiffs 
were in any way interested in it, and accordingly he dismissed 
the suit with costs. 

5. The plaintiffs appeal, and the questions for decision) 
aro :— 

(I) Whether, or not, plaintiffs have any right to de¬ 
interest in tlie suit properties ? 
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(2) Whether the suit is barred by res judicata * and 

(3) Whether the prior litigation was collusive and 
fraudulent ? 

6. It is quite clear from Exhibits VII, VIII and IX that 
• 2nd defendant conducted the prior litigation with an earnest¬ 
ness worthy of a better cause. lie produced new documents 
*ven in special appeal. Having been defeated in all the three 
•conrts, he has now set up his brothers to open the same matter 
again. In Exhibits VIII and IX it was distinctly found that 
the properties had been sold to 1st defendant's elder brother, 
and it appears that, owing to this fact, a greater burden named 
sdiharu tax was imposed in supercession of the mwpvara, 
Which had been first imposed. It is absurd to say that 2nd 
defendant suffered his suit and appeals to fail, in collusion with 
1st defendant, who vehemently opposed the suit and defended 
his title. The Kanom tenure, therein set up, of 1040, as is 
done mow, was found against. Now the plaintiffs seek to get 
rid , of the effect of the prior litigation by asserting that they 
were not parties to it. It is shown by the Munsiff that plaintiffs 
were aware of the prior litigation, and that they assisted the 
2nd defendant therein. 

?. It is said that the plaintiffs claim their shares inde¬ 
pendently of 2nd defendant, and not through him. It is in 
evidence, and it is admitted by plaintiffs themselves, that, since 
at least 1058, they and 2nd defendant have been living 
separately and dealing with properties separately. It is diffi¬ 
cult in these circumstances, to hold that plaintiffs and 2nd 
defendant are co-parceners or co-sharers. They are Christians 
having no co-parcenary interests. It may happen that sons may 
not divide their father's property after his death and continue 
to be undivided ; in which case, they may be undivided owners, 
being tenants in common, but not co-parceners. Here the pro¬ 
perties were acquired by 2nd defendant, and there is no inde¬ 
pendent evidence, as pointed out properly by the Munsiff, that 
the purchase was made from the joint funds of plaintiffs and 
2nd defendant. A. strong fact which negatives the plaintiffs' 
case in this respect, is the ciraumstanoe that some other pro¬ 
perty included in the sale certificate E was sold by 2nd 
defendant, without any regard to plaintiffs’ alleged rights, 
though they now allege that they consented to the transaction. 


CIVIL 

107fl 

Ouseph 

Cbaoko 

Thoinnian 
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8. As plaintiffs have not shown that they have any right CIVIL 
to or interest in suit properties, and as the circumstances show 1079 
that the suit was set up by 2nd defendant in collusion with 
plaintiffs, the son of 1st plaintiff living with 2nd defendant Chacko 
■who has no children of his own, it is clear that their suit is not ^ 
tenable. The present litigation appears to be speculative. ThommaiL 
In this view, it is not essential to say whether plaintiffs’ suit 

is barred by res judicata, but if a finding was necessary, we 
would say that it is so barred. 

9. We accordingly affirm the decree below, and dismiss 
this appeal with costs. 


FULL BENCH. 


Before Mr. Justice Govinda Pillai, Mr. Justice 'Sunt, 
and Mr. Justice Padmanabha, Aiyer. 

A. S. No. 172 of 1077. 

O. 8. No.TOO of 1075, Parur District Court. 

18th Mithunam 1079. 

AHMED MEETHI and 2 others—Plaintiffs 

—Appellants. 

VBERAVUNNI MEETHIAN and 29 others 

—Defendants—Respondents. 

Mb. E. J. Johh .Vakil for Appellants. 

Mr. A. M. Muttunayagam Pillai...V akil for 

Respondents 1, 3 & 4. 

Mr. K. Kochukrishna Marar .Vakil for 5th Respondent. 

Me. V. A. Ramakbisbna Aiyeb,.,. Vakil for 9th Respondeat. 
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CIVIL (j p Section 39—Omission to> include a claim which 

1079 ought to he made in a prior suit—Subsequent suit for ervjorce- 
Ahmed ment of such a claim—Whether maintainable. 
e £ In execution of a mortgage docree, A, the decree-holder, purchased 

Veeravunni the properties mortgaged, but delivery of possession was successfully resis- 
Meethian. ted by the co-heirs of the mortgagor under a partition decree obtained 
after the mortgage. A brought a suit for possession of some of the pro¬ 
perties under the mortgage deed, on the ground that the mortgage was 
binding on the properties, and was allowed a lien on those properties pro' 
portioaate to their value. A brought a second suit for a similar pro¬ 
portionate lien on the other mortgaged properties, which he omitted to 
include in the prior suit. 

Held : That the suit was barred by Section 39, C. P. C. . 

If an owner' of immoveable property has a mortgage lien on which 
he means to rely, he is bound to make such lien also a ground of attack 
in his suit, and, if he fails to do so, a second suit based on it will be barred 
under Section 39, C. P. C. (Explanation i, Section 9). 

JUDGMENT. 


1. The plaintiffs’ father obtained a mortgage of the 
plaint and other properties on the 5th of Ani 1057 (Exhibit T) 
from one Mayan Athirman in consideration of his having stood 
security for the latter in two suits pending in the High Court, 
which were appeals from O. S. 269 and 0. S. 289 of 1053 of 
the Parur Zillah Court. These latter were suits for division 
brought hv certain co-heirs under whom the defendants 1 to 4 
claim. Though Exhibit T purports, on the face of it, to be a 
mortgage with possession as lessee, the plaintiffs' case is 
that their father was entitled to possession and receipt of 
profits only on his payment of the security amount (Rs. 3431*) 
under the security bond. (Exhibit V). Such payment having 
been made in 1068, the plaintiffs’ father sued Athirman alone 
on his mortgage in O. S. 68 of 1069, and, in execution of his 
mortgage decree, purchased the mortgaged properties in 
execution, and claims to have obtained possession in 1071. 
Defendants 1 to 4, who had brought to sale Nos. 1, 3, 7 and 16 
in execution of their decree for costs and profits in the partition, 
suit and had obtained possession of the same under the sale 
(viz., Nos. 1, 3 and 7 in 1053 and No. 16 in 1070) and of the 
remaining numbers by allotment under the partition decree 
(in 1058), resisted delivery to the plaintiffs under Section 321 
•f the Civil Procedure Code j and the executing court confirmed 
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the possession of defendants 1 to 4. The plaintiffs then brought CrvH> 

0. S. 28 of 1073 against defendants 1 to 4 for possession, on 1079 
the ground that the mortgage to their father (Exhibit T) was Shined 
. binding on the mortgaged properties. The recovery claimed Meethi 
in that suit was only of some other properties of Exhibit T, Velarium! 
not being the plaint properties in this suit. Finally by the Meethian. 
decision of the High Court, the plaintiffs were allowed a lien 
on those properties proportionate to their value. The plaintiffs’ 
prayer in this case, according to their Vakil before this court, 
is for a similar proportionate lien on the other mortgaged 
properties which the plaintiffs omitted to include in their 
plaint in 0. S. 28 of 1073. 

2. The defendants 1 to 4 claimed the plaint properties 
(except No. 1 which the 9th defendant claimed under sale 
from Athirman’s father Ooran) under the deliveries in execu¬ 
tion above stated and contended that Exhibit T was brought 
about fraudulently. They also pleaded limitation bar by 
adverse possession and bar by Section 39 of the Civil Procedure 
Code. These contentions have been upheld by the District Judge 
who has passed a decree dismissing the snit. The plaintiffs 
have brought this appeal. 

3. We are clearly of opinion that the ba^by Section 39 
is fatal to this suit. That section requires a plaintiff to include 
in his suit the whole of the claim which he is entitled to make 
in respect of his cause of action, and declares that, if he omit to 
sue in respect of, or intentionally relinquish any portion of such 
claim, he shall not be afterwards allowed to sue in respect of 
the portion so omitted or relinquished. 

4. The plaintiffs’cause of action in 0. S. No. 28 of 1073 
(where he sued for recovery of only some of the mortgaged 
properties) was the deprivation of the possession to which he 
was entitled under Exhibit T on payment of the security-debt 
in 1068, that right having been converted into a decree and 
execution purchase in the suit brought againt Athirman alone 
(O. S. 68 of 1069). The plaint in O. S. 28 of 1073 (recited in 
Exhibit I) shows that plaintiffs sought relief in that suit not 
merely as owners under an auction purchase, but also in virtue 
of the priority of their lien under Exhibit T to the defendants’ 
claim under the decree in the partition suit. Virtually, it was a 
fresh suit brought to enforce the mortgage lien under Exhibit T 



160 


SELECT USREPOBTED DECISION'S.' 


CIVIL a s againt defendants 1 to 4, as these defendants were not 
1079 parties to the suit (0. S. 68 of 1069) againt Athirman, which 

was therefore, not binding as against them. 

Ahmed. 

Meethi 5. The question then is whether the plaintiffs were not 

Veera'mnni bound by Section 39 to have prayed for the enforcement of 
Maethian, i; eil 0 n the plaint properties also in 0. S. 28 of 1073. 

Even if that suit be viewed as one by the owner of immovable 
property for possession, it has been held that, if such owner 
had a possible mortgage lien on which he meant to rely, he 
was hound to have made such lien also a ground of attack 
in his suit, and, if he failed to do so, a second suit based 
on it would be barred under Explanation II of Section 9, 
which involves the same principle as Section 39 (see I. L. K, 
T9 All. 517). 

6. But, in the present case, as already stated, the 
plaintiffs’ prayer in 0. S. 28 of 1073 was really to enforce 
their mortgage lien as against the defendants 1 to 4. On the 
cause of action stated by them in the plaint in that suit, viz,, 
the execution of the mortgage on the 5th of Ani 1057, and 
the discharge of the surety-debt thereunder, they were, it is 
true, entitled to possession according to the terms of Exhibit T. 
But a mortgagee’s primary claim on the mortgaged property 
is to enforce his security on the samo, That was all the claim 
which the plaintiff admittedly had before O. S. 68 of 1069, 
and, even after that till O. S. 28 of 1073, that was their 
substantial right inasmuch as the establishment of the claim 
of defendants 1 to 4 under Section 321 amply shows that the 
so called delivery of possession to plaintiffs in 1071 in exe¬ 
cution of the decree in O. S. 68 of 1069 was only formal, Even 
if the enforcement of their lien under T was not the substantial 
relief which plaintiffs were entitled to ask, there can be no 
manner of doubt that it was at least an alternative relief which 
they not only might, but ought to, have made a ground of 
attack in the prior suit. The omission of such a claim in the 
previous suit has been held by Their Lordships of the Privy 
Council to bar a second suit to enforce the same (see I. L. R. 20 
Cal. 79). It comes under the head of “claim” in Section 39, 
as well as Section 9, Explanation II, inasmuch as it was one 
which, if made, the court had no discretion to refuse as re¬ 
marked in I. L. R. 21 All. 425 and which, therefore, plaintiffs 
were bound to have made a ground of attack in the prior suit. 
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7. In the appeal judgment in that suit .'Exhibit J), the 
High Court appears to have construed the plaint as including 1079 
a prayer for enforcement of lien. Whether plaintiffs meant 

to do so or not, we hold that they were bound to have prayed Meethl 
in that suit for a realization of their lien on the plaint pro- 
perties also, as the cause of action in respect of the same was Meethian. 
the same as in respect of the properties then sued for. The 
suit being thus barred under Section 39, Civil Procedure Code, 
it is unnecessary to go into the question of consideration for 
Exhibit T, limitation bar and res judicata raised by the 
defendants, the respondents in this case. 

8. ‘ We would, therefore, humbly advise His Highness the 
Maharajah to dismiss this appeal with costs in confirmation, 
of the decree of the lower court. 


Before Mr. Justice Bunt, 
and Mr. Justice Padmanabha Aij/ar . 

A. S. No, 219 of 1079. 

0. S. No. 1 of 1078, Trivandrum District Court. 

22nd Auni 1079. 

GAN APATHY ITER RAMASWAMI IYER 

—2nd Defendant—Appellant. 
GANAPATHY IYER PADMANABHA IYER 

—Plaintiff—Respondent, 

Mb. K. G. Sesha Iyer .Vakil for Appellant. 

Mu. S. N. Krishna Iyer .Vakil for Respondent. 

Hindu lau'c^-PartUion—Darkast Pattom, lands—Subsequent 
registry by GoeeriuneiU.—Adverse qiossessivn. 
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CIVIL The plaintiff and defendants, who were brothers governed by the 

Mitakahara Law of inheritance, divided their properties in 1051. In that 
partition Darkast Pattom properties which stood in their father’s name 
Ganapathy were l eft out > Those properties were in the possession of lessees till 
Iyer Kumbham 1066, when they were surrendered to the 2nd defendant. The 
Ramaswamiproperties were permanently registered in 1077 in the names of the 
Iyer plaintiff and defendants, and the present suit was instituted in Ohingom 
Ganapathy ^ was con tended for the 2nd defendant, that as the division took 

I yer place in 1051 and the plaintiff had not been in possession of the pro- 
Padraa- parties since, the suit was barred, 
nabha Iyer. 

Meld :—That as the title to the properties was vested in plaintiff 
and defendants, the suit was not barred. 


H eld, also :—That the surrender in favour of the 2nd defendant 
by the tenant was at best an assertion of adverse possessions which in 
order to affect his brothers must have been brought to their knowledge. 


JUDGMENT. 

1. The plaintiff and defendants 1 and 2 are brothers. 
The suit is for partition. The 1st defendant supports plaintiff. 
The 2nd defendant contests the suit. The properties in respect 
of which partition is sought consist of a house (A schedule 
property), a few Kottahs of paddy land (B schedule properties ), 
and some movables (U schedule properties.) The lower court, 
while dismissing the suit so far as A and C schedule properties 
are concerned, has given a decree for plaintiff for | of B 
schedule paddy lands with past and future mesne profits/ 
The 2nd defendant has perferred the appeal. 

2. The questions for consideration in appeal are, whether 
the plaintiff is entitled to recover an £ share in B schedule 
properties, and whether he can recover mosne profits, and if 
so, from what date. 

3. The plaint paddy lands were obtained from the Sirkar 
on Darkast Pattom in 1048 by the father of plaintiff and 
defendants for a period of 10 years. The lands were, how¬ 
ever, inferior, and they were leased by the father to one 
Sivathanu on a nominal rent, i.e,, for just enough rent to pay 
the Sirkar tax on the lands-. After their father’s death, the 
plaintiff and defendants finding the lands more a burden than 
a source of profit expressed their desire to abandon the lands, 
and prayed for the tax being taken off their shoulders. 
Exhibit 24 is a copy of the petition put in by the defendants 
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in the matter in 1056, and Exhibit 25 of another petition by CIVTI.. 
plaintiff and defendants together. But the Sirkar did not jo79 
accede to their request, and the tax and the lands continued '— 
in the name of their father. In 1066, the 2nd defendant 
obtained a release of the properties from the person in posses-Bamaswami 
sion on. payment of 105 fanams as compensation for trees 
planted, and when the Settlement operations were set on foot, Ganapathy 
he attempted to obtain a Patta for the lands in his sole name- Padma- 
The plaintiff and 1st defendant resisted, and Governmentnabhalyer- 
finally decided that a joint Patta should be given to the 
plaintiff and defendants, i.e., to all the three brothers. The 
Supervisor’s decision appears to have been in favor of 2nd 
defendant, bat- on appeal by the plaintiff, the Settlement 
Assistant set aside that order, and directed that as the appellant 
was the J heir of the original registry holder, the Patta should 
be given in the joint names of all the brothers (Exhibit I). 

A revision petition was preferred to the Dewan by the 2nd 
defendant, but it was dismissed in confirmation of the 
Assistant’s decision (Exhibit J). The lands were given to the 
father on Dharkast Pattom for 10 years, which is a resnmable 
tenure. It is only after the lands are granted by Government 
on permanent or Sthira Pattom that the grantees acquire a 
title to the property. And, as stated in Exhibit I, it is the 
usual procedure iu the Settlement Department to register 
Dharkast Pattom lands on Sthira Pattom in the name of the 
heirs of the original grantee. In para 2 of his revision, 
petition, Exhibit M, the 2nd defendant himself admits that 
the plaint property was given on Dharkast Pattom to his 
father in 1048 for a period of 10 years, that, in accordance 
with that grant, his father had only the right of enjoyment of 
the property for 1U years, and the right of registering the 
property after that period belongs to the Sirkar. Till the date 
of the final decision by the Dewan, 7th Karkadagom 1077, the 
title to the plaint, paddy lands vested in Government, and by 
that decision, the property was given not to 2nd defendant 
alone, but to himself, 1st defendant and plaintiff. The very 
grant under which 2nd defendant can lay claim and lays 
claim to the lands is not in his favor alone, but is to himself 
and his brothers, plaintiff and 1st defendant. We do not, 
therefore see how in the face of Exhibits I and J, the 2ndi 
defendant can resist plaintiff’s claim. The 2nd defendants 
contentions are that he and his brothers became divided iia 
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CIVIL 1051, and that plaintiff’s suit is barred by limitation. The 

1079 finding of the lower court as to division in favour of 2nd 

defendant does not affect B schedule properties. The 

Iyer petitions already referred to. Exhibits 24 and 25, show that 

Eam iy S ^ ami 1600 at least, the brothers considered the lands as their 
v. pint property or rather as their pint burden. The title to the 
° a Iyer thy P r0 P ert; y having been acquired finally only in 1077, we do not 
Fadma- understand how the question of limitation as between the 
nabha Iyer. g ran t ees arisos prior to that date. The 2nd defendant relies 
upon an observation in the Settlement Assistant’s decision 
that the dispute as to bar of limitation should be decided by 
the civil courts. But that observation is meaningless a s 
the property was held on Dharkast Pattom and as the 
G-overnmeut had the right to grant it on Sthira Pattom 
to whomsoever they chose. Even if it is assumed that the 
question of limitation can be urged by the 2nd defendant, he 
has not succeeded in proving that he held property adversely 
to the plaintiff more than 12 years prior to suit. The only 
evidence on the point is Exhibit 4. That is only a release deed. 
It purports to be a release of a prior Pattom of the property 
for a rent equal to the Sirkar tax, and the date of the Pattom 
is not mentioned therein. The most that 2nd defendant can 
urge under Exhibit 4 is that on the date thereof he set up a 
right to the property adverse to that of his brothers. But even 
on this point, the case is not clear, as there is nothing to show 
that the plaintiff knew of the assertion of adverse possession by 
the 2nd defendant by taking Exhibit 4. Till 1060, as already 
observed, the brothers held the lands as their common property, 
and it is not shown that the 2nd defendant to the knowledge 
of plaintiff afterwards asserted an adverse right to the pro¬ 
perty within 12 years prior to date of suit. The suit was 
brought in Chiugom. 1078, i.e., within 12 years of Exhibit 4, 
which is dated Kumbham 1066. The objection on the ground 
of limitation bar, therefore, fails. The first question raised in 
appeal must, therefore, be decided in favour of the respondent, 
and against the apellant. 

4. In regard to mesne profits, as the plaintiff and 
defendants acquired their title to the lands finally only on the 
date of the Huzur decision, 7th Karkadagom 1077, as the 
produce of the lands were for several years only just enough 
to pay the Sirkar tax, and as the additional profits obtained 
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thereafter must have been the result of the labour' and' capital 
extended by 2nd defendant, we do- not think that plaintiff 
can claim mesne profits anterior to the date of the Huzur- 
decision. 

5. With the modification that past mesne profits should 
be calculated from the 7th Karksidagom 1077, the lower 
court’s decree is confirmed, and the appeal dismissed with 
proportionate costs. 


Before Dewan Bahadur Vencobachariar, Chief Justice,, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 74 of 1079. 

O. S. No. 831 of 1077, Quilon Munsiff’s Court. 

23rd Mithunam 1079. 

LEKSHMIKALYANI and another—Defendants 1 and 3 
—Appellants. 

CHONNA BHAKTHAN NARAYANA PATTAK 

and another—Plaintiff and 4th Defendant—Respondents. 

Me. A. M. Mutttjnatagam Pillai.. .Vakil for Appellants. 

Mr. E. J. John ..Vakil for 1st 

Respondent. 

Benami — Fraud, allegations of—Transfer of Property 
Act, Section 53—Burdeit of proof. 

The plaintiff purchased, oertain property in execution of a money 
decree against the owner. The properties had been previously subjected 
to a mortgage on which a decree was obtained and the properties sold in 
execution and delivered to the purchasers (defendants) after dispossessing 
the plaintiff. Plaintiff sued to recover fhe iproperties alleging in vague 
terms that the mortgage was benami, and that the .decree and sale thereon 
were vitiated by fraud. 

Held, that particulars of fraud must be alleged in the plaint, and 
that vague allegations are not enough, also that it was upon the plaintiff 
to prove that the mortgage relied on by defendants was invalid as being 
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CIVIL a fraud upon creditors or subsequent purchaserev by the principle laiiL down 
— in Section 53 of the Transfer Property Act. 

1079 

According to the spirit of Section 53 of the Transfer of Property Act, 
Lekshmi which only embodies the established rules of law, a purchaser of property 
Kalyani i n execution of a money decree has to show that a previously existing 
Chorina m ortgage is a sham devised for the purpose of putting the properties out 
Ehakthan the reac h °f creditors. Vide the Twyne’s case. 

Narayana a i so _ ^^at, since the purchaser had notice of the mortgagee’s title 

Pattar. derived under a real consideration even before he had placed: the attachment: 

on the properties, he must be held to have purchased the properties subject, 
to the mortgage in defendant’s favour. 

JUDGMENT. 

1. The defendants land 3 are the appellants ; the'2nd 
defendant is now dead. The 4th defendant who represents 
him has not joined in the appeal. 

2. The facts which gave rise to this litigation are shortly 
these 

The plaint properties are two gardens which admitted¬ 
ly belonged to Govindan Padmanabhan, Karnavan, for a 
short time in 1071, of the defendants. The plaintiff had obtain¬ 
ed a money decree against Govindan Padmanabhan in 0. S. 
708 of 1060, Quilon Munsiff’s Court, and in execution thereof,, 
he attached the plaint properties in 1071 and eventually- 
purchased them himself on 28th Masi 1072. Long prior to 
the court sale, i.e., on 23rd Kanni 1063, Govindan Padmanabhan 
while he was a junior member, bad executed a mortgage of 
these properties, admittedly his self-acquisitions to one Perumar* 
Narayanan for Rs. 600, who assigned it over to defendants l 
to 3 under Exhibit A., dated 9th Adi 1063. The defendants. 
1 to 3 brought a suit on Exhibits A and B and obtained a 
mortgage decree Exhibit M on 14th Masi 1069 and in execu¬ 
tion thereof the defendants themselves purchased the properties 
for Rs. 900 on 7th Adi 1073, and obtained possession of them 
through court by dispossessing the plaintiff, who had in his- 
turn been put in possession by turning out the defendants in 
spite of their protest. The plaintiff now sues to recover the 
properties with mesne profits, alleging in vague terms that the 
mortgage to Peruman Narayanan by Govindan Padmanabhan 
was benami, and that the assignment by him to defendants 1 to. 
3 and the deoree thereon and their purchase in court-sale are 
all vitiated by fraud. 
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3. The defendants 1 to 3 contend that the Otti, the CIVIL 
assignment, the decree and court sale in their favor are borut 1079 
fids transactions followed by possession, and that plaintiff has lio 

light to get them cancelled. Kalyani 

4. The District Munsiff summed tip his Reasons in pat-a Chonna 
15 of his judgment, and came to the conclusion that all the ®.ha,ktlian 
proceedings relied on by the defendants showed a concocted Pattar. 
plot entered into by the deceased Padmanabhan, the defend¬ 
ants and others to defraud the plaintiff, and accordingly passed 

a decree in plaintiff's favour. 

5. The 1st and 3rd defendants appeal, and the questions 
for consideration are : 

(1) Whether Exhibits B and A Were fraudulent trans¬ 
actions intended to c efcat the plaintiff’s decree, ami 
whether the purchase in court sale by defendants is 
thereby vitiated by fraud. 

(2) Whether or not the plaintiff is entitled to recover 
possession from defendants with mesne profits and, if 
so, the profits at what rate. 

6. It is a well-known rule that the particulars of fraud 
must be alleged in the plaint. The present plaint only con¬ 
tains vague allegations. The plaintiff and defendants-appel- 
lants are rival purchasers in court sale, and though each 
attacks the other’s transactions, it has been rightly held, wa 
think, by the lower eourt, that the burden of proof of fraud, 
in tho circumstances of this case, is on the plaintiff. He has 
to show according to the spirit of Section 53, Transfer of 
Property Act, which only embodies the established principles 
of law that the mortgage in question is a sham devised for 
the purpose of putting the properties out of the Teach of his 
creditors, the intention being that the ostensible mortgagee or' 
purchaser should in fact take no beneficial interest, but be a 
sort of trustee for the debtor. These principles were enunci¬ 
ated in what is known as the Twyne’s case and have been 
recognized in British Indian courts in various decided cases 
which it is needless to refer. 

7. The whole evidence in the case was read to ns, and 
we find that Peruman Narayanan, to whom the mortgage B 
was executed, was not shown to be related to or interested in 
Govindan Padmanabhan so as to be a tool in his hands. 
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CIVIL The 1st defendant and her husband, defendants’ 1st witness 
1079 and 2nd witness both of whom attested the assignment deed A, 
v ^ v \ prove that 1st defendant’s first husband Vasudevan supplied 1st 
Kalyani defendant with Rs. 600 for taking the mortgage. Both Peruman 
and Vasudevan are dead. '1'hedeceased GoVindan Padmauabhan 
BHaktnan admitted the bona plea of Exhibits A and B in his statement 
Exhibit P, put in in the 1st defendant’s suit based on them. 
The mortgagee and mortgagor Under Exhibit B and attesting 
witnesses thereof are all dead ana in this state of circumstances 
the uncontradicted evidence on defendants’ side as to the 
payment of Rs. 600 to Peruman Narayanan by defendants 1 
to 3 must be taken to prove that Exhibits B and A Were 
passed for consideration. 

8. The evidence of plaintiff’s and defendants’ witnesses 
goes to show that Peruman Narayanan held and enjoyed the 
properties for about 10 months, or until he assigned his right to 
the defendants. It is thus clear that Exhibit B was a real and 
not a fraudulent transaction, plaintiff himself has no certain 
knowledge, nor is he positive as to Exhibits B and A being 
colorable transactions. He presumes them to be such, and the 
District Munsiff acts upon tha presumption without proof. 
The plaintiff does not know Peruman Narayanan, and has not 
made any enquiries as to his position or circumstances. He 
also presumes him to be some relation of the defendants. 
These appear to be gratuitous assumptions drawn merely from 
the fact of relationship of Govindan Padmanabhan and the 
defendants and the short interval which elapsed between the 
execution of Exhibits A and B. The fact that Govindan 
Narayanan held the properties from 1065 is not of much conse¬ 
quence. The 1st defendant lived with her husband, and who 
hut her uncle and father-in-law should manage her properties. 
She swore K> letting them to her uncle, and he admitted the 
fact in T. 

9. On a consideration of the evidence and circumstances 
of the case, we find that Ehhibits B and A are valid tran¬ 
sactions made for real consideration. The plaintiff had notice 
of 1st defendant’s title even before he had placed attachment 
on the properties, and in these cirsumstances he must be held 
to have purchased the properties subject to the mortgage in 
defendant’s favour. The mortgage decree makes Rs. 600 alone 
as a charge on the properties, and this being so, the plaintiff-.. 
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cannot recover the properties without redeeming the mortgage. CIVIL 
Ho himself had a decree for Rs. 70 and another for a similar 1079 
sum. The defendants offer to pay plaintiff his money, hut his 
Vakil said that plaintiff did not consent to this course. Kalyani 

10. In modification, therefore, of the lower court’s decree Chcmna 
we decree that on plaintiff paying into court the sum of Rs. 600 
within 6 moths from this date to 1st and 3rd defendants, the Pattar. 
plaintiff should recover possession of the properties from the 
defendants. The plaintiff should pay costs of the defendants 
1 and 3, and bear his own. 


Before Dewan Bahadur Veneobachariar, Chief Justice, 
and Mr . Justice Hunt. 

S. A. No. 214 of 1079. 

A. S. No. 2 of 1079, Nagercoil District Court. 

O. S. No. 490 of 1077, Padmanabhapuram Munsiff’s Court. 
24th Mitliunam 1079. 

PADMANABHAN NARAYANAN & another 

—Plaintiffs—Spl. Appellants. 
PAKIAM INNASIMUTHU & 3 others 

—2 to 5 Defendants—Spl. Respondents. 

Mr. S. T. ViRARAGHAVACHARiA.fi.Vakil for Special 

Appellants. 

Mr. E. G. Seska Iyer .Vakil for 1st 

Special Respondent. 

Improvements—Usufructuary mortgagee is entitled to the 
value of oven in the absence of agreement. 

Even in the absence of an express agreement, a usufructuary mort¬ 
gagee is entitled to the value of improvements raised by him on the 
mortgaged property. 


3 T. L. R. 23, followed 
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JUDGMENT. 

1. The plaintiff is the special appellant, and tho only- 
question in appeal relates to the value of improvements award- 

Narayanan e( j to defendants 3 to 5, -who are minors represented by their 
Paki’am father, the 2nd defendant, 
limasimuthu _ 

2. It is urged that their is no provision in the Otti deed 
for improving the property, and that, therefore, the defendants 
3 to 5 had no right to make improvements. The decision in 
3 T. L. B,. page 23 rales that, even in the absence of an express 
agreement, the usufructuary mortgagee is entitled to get the 
value of improvements before he is ousted. This is the usage 
of the country, and this has been adhered to. 

3. As to the improvements themselves, the courts helow 
have arrived at an unanimous conclusion. In fact, the finding 
as to value of improvements is concurrent, which we see no 
good reason to disturb. 

4. The special appeal is dismissed with costs. 


CIVIL 

1079 

Padma- 

nabhan 
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Before Dewan Bahadur Vencobachariar , Chief Justice, 
and Mr. Justice Hunt. 

S. A. No. 210 of 1079. 

A. S. No. 255 of 1077, Quilon District Court. 

O. S. No. 50 of 1076, Shonkotta Munsiff’s Court. 

1st Audi 1079. 

GOP ALA THBVAN EAMA SWAMI—Plaintiff 

—Special Appellant. 

NALLASIVAN SUPPIAH THALAY AN—Defendant 
—Special Eespondent. 

Mr. K. G. Sesha Iter .Yakil for Special Appellant. 

Mr. E. J. John .Yakil for Special Eespondent. 

Hindu law — Self-acqwsitions of a father — Alienation — 
Son’s right to question—Fraud and undue influence. 

If a Hindu alienates his self-acquired property, the alienation can¬ 
not at his decease be questioned by his minor son, unless the latter can 
show that there was any fraud or undue influence practised upon the 
deceased alienor so as to fetter the latter in the exercise of his discretion. 

25 1. A. 54=20 All. 67, Followed. 

JUDGMENT. 

1. Plaintiff’s deceased father and the defendant were the 
sons of sisters. The plaintiff, who is a minor, alleges that in 
Kartikai 1075 the defendant got the deceased, during the 
latter’s last illness, removed to his house, and taking advan¬ 
tage of the dying man’s critical condition got the latter to exe¬ 
cute a mortgage in defendant’s favour, for which there was no 
consideration. 

2. The suit is, therefore, to set aside the mortgage 
(Exhibit I). 

3. The defendant denies the allegation of undue influence, 
and contends that the mortgage was a bona fide transaction 
having consideration and necessity. 

4. The Munsiff finds there was fraud practised on the 
deceased by the defendant, that there was no necessity for the 
deed and is lacking in consideration to the extent of Es. 25ft. 
Upon these findings the Munsiff gave plaintiff a decree. 
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CIVIL 5, In appeal the lower appellate court remauded the suit 

1079 for a finding as to whether the property alienated by the 
deceased Gopala Thevan was ancestral or self-acquired 
Thevan property of the latter. The Muusiff, after remand, found the 
Ramaswamiplaint property to he the self-acquisition of plaintiff’s deceased 
Nallasivan father. No objection was taken before the lower appellate 
^Suppiah court to the finding, which that court confirmed. Upon the 
merits the District Judge discredited the plaintiff’s case in its 
entirety, and in reversal of the Munsiff’s decree dismissed the 
plaint suit. 

6. We agree with the lower appellate court in holding 
that there is no proof of any fraud having been practised or 
of any undue influence placed upon the deceased Gopala 
Thevan. The plaintiff’s 1st witness and Exhibit M contradict; 
the plaintiffs case that his deceased father was taken and 
kept from the 9th to the 11th in defendant’s house, where 
advantage was taken of the deceased’s condition to get him 
to execute Exhibit I, and that the latter died four Naligas 
after he was taken back to plaintiff’s own house. Exhibit M 
is a copy of Exhibit I and was obtained on the afternoon of 
the 9th from the Registrar’s Office. We think the plaintiff’s 
story is absolutely false. 

7. The Privy Council (see 25 I. A. 54 and 20 All. 267) 
have held that the self-acquisition of a Hindu is alienable by 
the latter. If a Hindu alienates bis self-acquired property the 
alienation cannot afterwards be questioned at his decease by 
his minor son, unless the latter can show that there was any 
fraud or undue influence practised upon the deceased alienor 
so as to fetter the latter in the. exercise of his discretion. Here, 
although fraud is alleged, it has not been substantiated. 

8. In this view of the case, it is not necessary to consider 
whether the mortgage impeached had consideration or not. 

9. In confirmation of the lower appellate court’s decree 
we dismiss the special appeal with costs. 
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Before Mr. Justice Hunt, 
and Mr. Justice Padmanabha, Aiyar. 

S. A. No. 216 of 1079. 

A. S. No. 229 of 1078, Nagercoil District Court. 

O. S. No. 750 of 1076, Nagercoil Munsiff’s Court. 

4th Karkadakam 1079. 

KTJMARASWAMI PILLAI RAMASWAMI PILLAI 
—Plaintiff—Special Appellant. 

ENAKALAMUTHU PARADESI and 2 others 

—Defendants—Special Respondents. 

Mr. E. J. John ...Vakil for Special 

Appellant. 

Mb. K. Kochukrishna Masar .Vakil for 1st Special 

Respondent. 

Registration—Lease deed providing for a monthly, rent r 
whether registrable. 

A lease deed which provides only for monthly rent, and not for 
annual rent, and which does not fix a term is not compulsorily registrable 
and is receivable in evidence though unregistered. 

JUDGMENT. 

Sait on a lease for the recovery of a house and the ground 
in which it stands, on whioh defendants are said to have 
trespassed afterwards. The lease deed bears date the 31st 
Auni 1073. It provided a monthly rent and fixed no term. 
The defendants, 1 and 2, inter alia, denied the lease, and set up 
a title and adverse possession for more than 12 years. The 
Munsiff, upholding the lease and over-ruling the defendants’ 
contentions, gave a decree for the plaintiff. On appeal by the 
1st and 2nd defendants, the Zillah Judge has set aside the 
Munsiff’s decree, and dismissed the suit with costs. The 
plaintiff has preferred the special appeal. 
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2. The plaint lease deed has been field as Exhibit A. 
The Zillah Judge has erred in his view that it is not receivable 
in evidence for want of registration. The lease 1 deed provides- 
for a monthly and not for an yearly rent. The ruling in VTII 
T. L. R. page 48, quoted by the Judge, does not apply. 
Exhibit A is, therefore, not a document which is compufeorily 
registrable and is receivable in evidence. 


Before Mr. Justice Govinda Pillai, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 115 of 1079. 

0. S. No. 484 of 1077, Nagercoil MunsifFs Court. 

6th Audi 1079. 

SEETHALAKSHMI CHEMPAKANALCHI 

—1st Defendant—Appellant. 

EURTJVAN VYKUNTAM—Plaintiff—Respondent. 

Me. M. V. Ittycheria .Yakil for Appellant. 

Mr. E. J. John ......Vakil for Respondent. 

Hindu Law—Joint Hindu family — Minor — Guardianship — 
Mother or senior male member. 

A and B, the members of an undivided joint Hindu family, had 
a mortgage right over the plaint property. B being a minor, his mother, 
as his guardian surrendered it in favour of the mortgagor. In a suit by A. 
to set aside the surrender and for recovery of possession, 

Held, That A, and not B’s mother, is his guardian, under the 
Hindu Law, and that, therefore, B’s mother has not the legal right to. 
surrender. ' 

6 T. L. R. 123, Distinguished. 

JUDGMENT. 

1. The plaintiff and 1st defendant are the sons of two 
deceased brothers, who were governed by the Hindu Law. 
In 1073, the 1st defendant’s father took a mortgage from the 
2nd defendant, which the 1st defendant’s mother (who has 
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appeared in this suit as 1st defendant's guardian surrendered 
to the 2nd defendant in 1077. The suit is to cancel the 1079 
surrender, and recover the property on behalf of the family 
of plaintiff and 1st defendant, which plaintiff contends is lakshmi 
undivided. The mother, on behalf of the 1st defendant, 
■contended that the mortgage was taken by 1st defendant’s «• 
father with his separate funds. The Munsiff discredited this 
contention, and finding- the family to be undivided, gave a 
-decree for plaintiff. The 2nd defendant has submitted to 
■this decree. The mother has preferred this appeal on behalf 
■of 1st defendant, and raises the same contentions as in the 
lower court. 

2. The appellant’s Yakil has not attempted to impugn, 
the lower court’s finding as to non-division betweeen plaintiff 
•and 1st defendant’s father. This fact is admitted by the 
mother as plaintiff’s 11th witness in this case, and also in a 
criminal case instituted by her against plaintiff (see Exhi¬ 
bits 1ST and 0). This is further clear from the statements of 
the deceased father of 1st defendant at the Settlement enquiry 
(see Exhibits I, J, K and L), neither has the lower court’s 
finding as to the mortgage being family property been 
seriously questioned. The acquisition was made by the 
1st defendant’s father, when he was in possession of family 
properties as manager. The Munsiff’s findings on both points 
are fully supported by the evidence in the case. 

3. In an undivided Hindu family, the mother has no 
right of guardianship of a minor as against the senior male, 
such as the plaintiff in this case (see Mayne’s Hindu Law, 

6th Edition, page 265). In 6 T. L. R. 123, cited by the 
appellant’s Yakil, the family was divided, and, therefore, 
the ruling is not in point. 

4. The plaintiff being thus the senior male of the 
undivided family (the paternal cousin of the 1st defendant), 
he is and was the legal guardian of the minor. The mother, 
therefore, had not the legal right either to execute the 
surrender or to represent the minor in this suit. The lower 
court’s decree is accordingly confirmed, and this appeal is 
dismissed with costs. 



176 


SELECT UJfEEPOETEt) DECISIONS. 


Before Deumn Bahadur V encobachariar, Chief Justice, 
and Mr-. Justice Padrnanabha dyer, 

A. B. No. 131 of 1079. 

0. S. No. 127 of 1077j Alleppey District Court. 

6th Audi 1079. 

L®. Vb. Re. LAKSHMANA CHETTIYAR 

PERIAKANNU CHETTIYAR—5th Defendant 

—Appellant. 

MARAKKAR AMEETHU MARAKEAR and 5 others 
—-Plaintiff and Defendants 1 to 4 and 6—Respondents. 

Principal and agent—Scope of agent’s authority—Contract 
Act, Sections 211,187,188 and 189. 

The agent Is bound to obey the instructions of bis principal, and, if 
the agent deviates from bis instructions, the agent becomes a wrong-doer, 
and if by his wrongful act loss is caused to the principal, be must make 
it good to him. In the absence of instructions from the principal the agent 
would be at liberty to conduct ibis business according to custom which 
prevails in the locality in doing business of a similar kind. 

JUDGMENT. 

1, The facts of the case are shortly these. Plaintiff, 
is merchant of Coimbatore, despatched 3 consignments of 
tobacco to defendants’ firm, who are commission agents at 
Alleppey, for Sale. Each consignment was accompanied with 
an invoice which stated the prices at which tobacco consigned 
to be sold, besides details of weights aad expenses incurred.. 
Exhibits Ylllj EE and X are the invoices. The first consign¬ 
ment was made in Audi 1075, the second in Avani, and the 
third probably in Thulam 1076. Exhibit X does not contain 
the diate, but Exhibit III, plaintiff’s letter to defendants, 
dated 4th Thulam 1076, says that he was bringing the consign¬ 
ment. The consignments consisted of, in all, 437 bales or 
Ohippams, and, their, aggregate value came to Ra. 6031, but it is 
alleged that the defendants sold them for Rs. 4737, which 
action of defendants is characterised as wrong. It is asserted 
in the plaint that the defendants were bound to sell tobacco 
at least at the invoice prices, if not above the prices fixed by 
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them, and that without obtaining plaintiff’s consent they could 

not sell it at a lower rate. Hence, the suit to recover Rs. .1236, 1079 

the difference of the said two sums, and interest thereon. Le^Te^Rs 

2. The defendants contend that there was a shortage in 

the consignments, and the tobacco being of inferior quality, Periakanmi 
they sold it at a lower price with plaintiff’s consent, that Cie ‘ 1 J i) ' il1 
nothing is, therefore, due to plaintiff, and, on the contrary, they Marakkar . 
and plaintiff settled their accounts when a balance of 
Rs. 800 and odd was struck against plaintiff, for which the 
defendants sued plaintiff. This suit is the subject of A.. S. No. 

133 of 1079. 

3. ‘ The Zillah -Judge, Mr. Ramasnbbier, found that 
plaintiff consented to the sale of the third consignment at any 
price it would fetch, and that he did not give a similar consent 
in regard to the first and second consignments. He found 
that there was no proof of shortage or of inferior quality, and 
gave a decree ‘for plaintiff for Rs. 724 with interest and 
proportionate costs. 

4. The 5th defendant appeals. 

5. The first contention is that defendants were at liberty 
to under-sell tobacco at the market price at Alleppey, even 
though there was no express authority from plaintiff on the 
point. Section 211 of the Contract Act, read along with 
Sections 187, 188 and 189, shows that the agent is boutid to 
obey the instructions of his principal, and that, if the agent 
deviates from his instruction, which in this case was express, 
the agent becomes a wrong-doer, and, if by his wrongful act 
loss is caused to the principal,- he must make it good to him. 

In the absence of instructions from the principal, the defend¬ 
ants would be at liberty to conduct his business according to 
custom which prevails in the locality in conducting business 
of a similar kind. There is no evidenco to show that the 
custom of the Alleppey market justified the defendants’ 
contention or their action. The substance of the evidence on 
both sides is that before the agent sells tobacco at a lower 
price than the' one marked out in .the invoice, he should 
consult the principal. The defendants consulted plaintiff as to 
the third consignment, but failed to take the same precaution 
in regard to the first and second consignments. The first 
question is, therefore, answered in the negative. The letters 
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CIVIL Exhibits 2, 3 and 4 refer to the third consignment, and not to 
1079 the first and second consignments, and so there is no evidence 

-r that plaintiff gave his consent to defendants to under-sell the 

Le. Ve. Re. r 6 

Lakshmana first and second consignments. 

Chettiyar 

Periakannu 6. The next- question is as to shortage. As found by 

Chettiyar j u( jg Bj there is no satisfactory evidence on the point. 

Marakkar Exhibits I and XI. These show shortage in the last consign- 
MarakkaT ment - Exhibit XX, the Sirkar account, does not show the 
name of the consignor, and, as it is, it does not throw any light 
on the point at issue in this case. 

7. Lastly, Mr. John for the appellant contended that 
under Section 73, Contract Act, plaintiff was entitled to 
reasonable compensation, and that he must show what the loss 
he sustained. This contention was not raised in the court below, 
and the suit went on the footing that the loss claimed by 
plaintiff was reasonable if defendants were unsuccessful in 
their pleas. 

8. On the whole, we think the Judge below has arrived 
at a fair conclusion, and we accordingly affirm his decree, and 
dismiss this appeal with costs. 

9. The plaintiff put in a cross-objection, which is not 
pressed. It is in regard to the third consignment. The 
objection is untenable, and is dismissed with costs. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Padmanabha Iyer. 

S. A. No. 274 of 1079. 

A. S. No- 182 of 1078, Quilon District Court. 

0. S. No. 91 of 1077, Quilon MunsifPa Court. 

11th Karkadagam 1079. 

S ANKARAN PADMANABHAN—Plaintiff—Special 
Appellant. 

AUDICHAMMAN KOCHUKUNJU—5th Defendant 
—Special Respondent. 

Mb. R. Yele PniiAi.Yakil for Special Appellant. 

Mr. K. Naoappan Naib.. .Yakil for Special Respondent. 

Mortgage — Priority—Second mortgagee directed to fay off 
the debt due to the first mortgagee—Bis omission to do so — Mort¬ 
gagor paying off the same debt with money raised under the third 
mortgage — Whether third mortgagee entitled to priority over the 
second mortgagee in respect of the amount of the first mortgage — 
Intention of the parties. 

A, the owner of a mortgage lien, hypothecated it in 1064 to M. In 
1067 she executed a second hypothecation to P, reciting the debt due to M 
as part consideration. In 1068 she again executed a third hypothecation 
to K, and, with a portion of the money raised thereunder, paid the debt 
due to M (the first hypothecatee), the faot of payment being recited in 
K’s hypothecation ; and the release obtained therefor was assigned to D, 
who had taken an assignment of K’s hypothecation. Disputes arose as to 
the respective rights of P and D. 

Held , that the recital in K’s hypothecation of the fact of payment 
of M’s debt, coupled with the assignment of the release deed in favour of 
K’s assignee (D), showed that it was the intention of the mortgagor to give 
K the benefit of the charge held by M whioh was redeemed with his money, 
and, therefore, D was entitled to priority over P in respect of the amount 
due to M which M was paid. 

wca a i;iol 5 applying ] 

JUDGMENT. 

1. The mother of defendants 1 and 2 had a mortgage- 
charge on the plaint properties, which the original owners 
deposited'in court in O. S. No. 762 of 1076 of the Quilon. 





180 


SELECT UNREPORTED DECISIONS.-. 


CIVIL Munsiff’s Court. Iu 1064, she hyothecated the mortgage lien 
1079 to one Mathevan for 550 fanams (Exhibic 7). Reciting that 

Sankaran as P al ' t cons ' ( leration, she executed Exhibit A, hypothe- 
Padma- cation, to the plaintiff in 1067. In the next year (1068) she 
nabhan- exe cuted a security bond hypothecating the property for a 
Audicbam-Ohitty prize to one Mathevan Kannen by Exhibits which 
KocStinmju ex P ress ^y says tliat 550 fanams out of the prize was paid to 
Mathevan to redeem the charge under 7 and obtain the release 
Exhibit 6, and oth defendant is assignee of the rights under 
Exhibit 5. This appeal relates only to the rival claims of 
plaintiff and 5th defendant in respect of the lien under Exhibit 
7 redeemed under Exhibit 6, The Munsiff hel d that as 5th 
defendant's assignor did not himself discharge the lien under 
Exhibit 7, or get an assignment of it to himself, neither he nor 
5th defendant was entitled to claim the benefit of the charge 
under Exhibit 7. He accordingly gave a decree for plaintiff 
for his full charge under Exhibit A as against 5th defendant. 
In appeal by the latter the Zilla Judge differed from the 
Munsiff, and held that 5th defendant’s assignor and 5th defen¬ 
dant were entitled to claim the benefit of the charge under 
Exhibit 7. The plaintiff has preferred this special appeal. 

2. Both the lower courts now concurrently find that the 
lien under Exhibit 7 was discharged not by the plaintiff or. 
with plaintiff's money, but by 1st defendant with the money of 
5th defendant's assignor obtained under Ehihibit 5. Though 
the 5th defendant’s assignor himself did not pay the money to 
get Exhibit 6, the recital in Exhibit 5 and the transfer of 
Exhibit 6 by the 1st defendant to him at the date of the exe¬ 
cution of Exhibit 5 shows that it was the intention of the 
mortgagor (1st defendant) to give the 5th defendant’s assignor, 
the benefit of the charge under Exhibit 7 which was redeemed 
with his money. The same inference in favor of a subsequent 
mortgagee was drawn by the Privy Council in I. L. R, 29 Cal- 
154, although there too the redemption of the prior mortgage 
was made by the mortgagor, who, however, transferred the 
redeemed mortgage deed to the subsequent mortgagee, as the 
1st defendant did in this case, with Exhibit 6. To that case. 
Their Lordships applied the principle of the decision in 10 Cal. 
1035, which Was summarized as follows: “ When the owner of 
an estate pays charges on the estate which he is not personally 
liable to pay, the question whether those charges 4re to be 



8ELECT UNREPORTED DECISIONS.' 


1ST 


“ considered as extinguished, or as kept alive for his benefit, is GJV\ 
simply a question of intention. The intention may be found in 107 
the circumstances attending the transaction, or may be presum- Sa '^'~ 
ed from a.consideration of the fact whether it is, or it is not for p a d. 
his benefit that the charge should be kept on foot.” Accord- nabtl 
ing to this principle of equity, we find that the redemption Audio" 
under Exhibit 6 enured to the benefit of 5th defendant’s.^ 
assignor, and therefore to 5th defendant. 

3. We, therefore, uphold the Zilla Judge’s view. But this: 
finding entitles 5th defendant to priority only in respect of 
fanams 550, the amount of Exhibit 7, and not to the whole 
amount of the 5th defendant’s appeal before the District Court,, 
viz., (1710 fanams) decreed by the Zilla Judge. The decree 
•will be modified accordingly. In other respects, the appeal 
will stand dismissed with costs. 


Before Mr. Justice Sunt, 
and Mr. Justice Padmanabha Iyer, 

A. S. No. 209 of 1079. 

O. S. No. 586 of 1077, Nagercoil Munsiff’s Coart, 

18th Karkadagam 1079. 

THANUVA PILLAI and another—Defendants 

—Applicants. 

CHOKALINGAM PILLAI KUPPAYANDAKU PILLAI ' 
—Plaintiff—Respondent. 

Mb. E. J. John .Yakil for Appellants. 

Mb. P. Abbaham .Vakil for Respondent. 

Hindu \law—Consideration far alienation by a Hindu widow 
—Burden of proof . 

The onus of proof of consideration lies upon the mortgagees when, 
■they deal with a Hindu widow who ha9 but a limited interest pver the 
property of her deceased husband, 
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CIVIL 


1079 

Thanuva 

Pillai 

Choka- 

Pillai 

yandaru 

PillaL 


1. The plaint property belonged to plaintiffs deceased 
brother Chokkalingam. The latter left a widow and two 
dacghters, all of whom have since died, and the plaintiff now 
comes forward as the reversionary heir of his deceased brother 
to set aside an Otti executed in 1074, by the deceased Natachi 
to defendants, as wanting in consideration and family necessity 
and to recover the plaint property with mesne profits. 

2. The defendants contest plaintiff’s right to impeach 
the Otti (Exhibit I), and allege that it is a valid document. 

3. The lower court found that the property was the 
self-acquisition of plaintiff’s deceased brother Chokkalingam, 
and that the plaintiff’s claim to the property as the latter’s 
reversionary heir was well founded. It further found that 
Exhibit I was valid to the extent of fanams 2112, and gave 
plaintiff a decree subject to these findings, disallowing the 
•claim for maintenance in the circumstances of the case. 


4. The defendants appeal. 

5. No objection has been filed against the lower court’s 
findings on the second and third issues, nor against the items 
found genuine in Exhibit I, so that these findings must be¬ 
taken to have been accepted, and are therefore final. Defend¬ 
ant’s appeal only relates to the items disallowed. 

6. Exhibit I consists of six items of consideration. We¬ 
ave now only concerned with items 3 to 6. 

7. The third item consists of 1120 fanams, principal 
and interest due under Exhibit 4, a pro-note, to defendant’s 
5th witness, executed on 5th Medom 1070, and the 4th item 
is one of fanams 889 on a bond Exhibit V executed to- 
defendaut’s 7th witness on 29th Margali 1072. These two 
amounts, it is contended, were discharged on the very day 
Exhibit I was executed by Natachi. No doubt, it is. said, that 
the mortgagees under Exhibit I were two women who were in 
no way connected with Natachi, and there was, therefore, no 
reason why the latter should in any way try to favour them, 
especially as at the date of Exhibit I, both her daughters were 
alive at the time, but the onus of proof nevertheless lies upon 
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the mortgagees, in as much as they were dealing with a CIVIL 
Hindu widow, in whom there is but a limited interest over the 1079 
property of her deceased husband. 

8. Exhibit 4, pro-note gives the purpose of the loan, Phial 
which is, that the sum of 1000 fanams was borrowed for choka- 
purchasing jewels for the marriage of one of her daughters, lingam 
The pro-note is dated the ninth month, whereas it is not Kuppa- 
disputed that the marriage took place in the following month, yandaru 
The main objection taken by the lower court to Exhibit 4 is u 
that it is executed in favour of the defendant’s 5th witness, 

an ex-felon, and that the latter’s sworn statements in support 
of his document are entitled to no weight. This witness is 
one of the attestors to Exhibit I wherein Exhibit 4 is mentioned, 
and he affirms that when he gave his deposition he was worth 
Rs. 5,000. It appears that this witness was convicted of 
embezzlement some twenty five years ago, and was then 
dismissed from service. His evidence has of course to be 
received with caution. On the other hand, the plaintiff’s 
1st witness swears that the girl, whose unptials were celebrated 
soon after the execution of Exhibit 4, was given Rs. 100 worth 
of jewels. His statements are corroborated by defendant’s 
6th witness, an attestor to Exhibit 4, who with defendant’s 
12th witness, the writer of the document, swears to the 
payment under Exhibit 4; the latter expressly says that the 
purpose for which the loan was made under Exhibit 4 was for 
the purchase of jewels. The defendant’s 5th witness, who is 
in no Way connected with Natachi or the mortgagees, similarly 
swears to the payment of 1000 fanams and odd by Natachi, 
anfL is corroborated by defendant’s 7th witness who speaks 
to the payment having been made to defendant’s 5th witness. 

The jewels were not for the widow, hut for one of her daughters, 
and an expense of this nature for marriage purposes is a 
matter of necessity, and therefore a valid outlay. We see no 
reason to distrust these witnesses, and under the circumstances 
we think defendant’s 5th witness’s statements are confirmed by 
the evidence on record. The third item is therefore allowed. 

9. The 4th item is one under Exhibit V executed to 
defendants’ 7th witness on 29th Dhanu 1072 for 889 fanams. 

It is engrossed on stamp-paper purchased by defendants’ 

7th witness himself on the date of its execution. The necessity 
for the loan is stated as being for the expenses incurred for 
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the treatment of one of the daughters, and also for the 
1079 widow’s maintenance. The defendants’ 7th witness is a 
Brahmin, and does not belong to the caste of these people. 
Pilla’i He swears in support of Exhibit 5, and is an attestor to 
Cboka- Exhibit L There is no reason why his evidence should be 
lingam discredited. He relied on Natachi’s statements, and it is 
Kappa admitted that he is suing the plaintiff as reversioner under 
.yandaru another bond from the widow. The defendants’ 8th witness, 
PiUaii a man 0 £ some means, speaks to the payment of consideration 
under the document, and is supported by defendants’ 13th 
witness, the writer of the document and a near neighbour of 
the deceased Natachi, who swears to the purposes of the loan, 
"We see no reason why the evidence of these witnesses should 
not be believed. 

10. The oth item is one of 440 fanam3. The evidence 
Under this head is not satisfactory. Exhibit'III is, no doubt, 
a genuine document, but we are not prepared to say that the 
prior payment of some money as interest referred to in it, was 
not prior to the oral loan set up. The payment is said to have 
been in JLuni 1073, but there is no writing to support the 
■statements of defendants’ 3rd and 4th witnesses. 

11. The cash payment of 317 fanams for tax and house- 
bold expenses is not satisfactorily proved. There is no 
evidence as to what the household expenses were, nor is there 
•anything to show that the tax was paid at the time. The 
■defendants’ 7th witness vaguely states that Natachi took away 
Borne balance. 

12. Eor the reasons above stated, we allow the defend¬ 
ants’ appeal with regard to the 3rd and 4th items. Subject to 
these modifications, we confirm the lower coart’s decree. 
Appeal partly allowed with proportionate costs, and partly 
dismissed with proportionate costs. 
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Before Mr. .Justice (lovinda Pillai, 
and Mr. Justice Pudmanabha Iyer. 

A. S. No. 211 of 1079. 

O. S. No. 96 of 1078, Muvattupuzha Munsiff’s Court. 

24th Karkadagaro 1079. 

CHAOKO VAR,KEY aud another—Plaintiffs 

—Appellants. 

N ANGEL IITTICHERI and 2 others—Defendants 

—Respondents. 

Mr. E. J. John .Vakil for Appellants. 

Mr. K. KocnuKRrsHNA. MARAR...Vnkil for 2nd Respondent. 

Section 23%, C. P. C.—Purchaser from a -parti/ to suit, 
whether representation under the section—-Suit brought in cnu- 
trarentinn of the provisions of Section 238, whether it can be 
treated as an application, under the Section —Section 347, 
C. P. C.—Limitation Regulation, Article 127—Omission to 
prefer appeal within 30 days, whether curable by a separate suit. 

A purchaser from a party to a suit is a ‘representative’ within the 
meaning of Section 238 C. P. C.—16 T. L. R. Appendix 3 ; 19 Cal. 683 ; 
24 Cal. 62; 24 All. 239 and 25 Mad. 529. 

A suit brought in contravention of the provisions of Section 238’ 
cannot be treated as an application under the section, as it is an irregularity 
that cannot be cured under Section 547. C. P. C. 

The omission to prefer an appeal within 30 days allowed by Art. 127, 
Limitation Regulation, to the court having jurisdiction, i.e., Zilla Court, 
is a material error, and the attempt to cure it by a separate suit is not 
allowable, i 

JUDGMENT. 

In 0. S. No. 71 of 1066 of the Moovafctupuzha Munsiff’s 
Court, the 1st defendant ohtainerl judgment on a hypothecation 
against 3rd defendant, directing realization of the hypothe¬ 
cation-debt from all the hypothecated properties, of which, 
the plaint property in this suit was one, being No. 7 of the 
plaint schedule in that case. One Ittoopen Pvii, the plaintiff’s 
vendor,'had got a sale of 3rd defendant’s right over the plaint 
property, and was accordingly made a party to the above suit. 
After the decree in the suit (which appears to havp excepted 
the plaint property from primary liability in contravention of 
the judgment which charged all the hypothecated properties 
equally, the plaintiff in this suit purchased Pyii’s rights, and 
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CIVTL the 2nd defendant who became decree-holder by assignment 
1079 got the plaint property sold in execution and became the pur- 
ClT^k" 7 °'* iaser- r ^* 10 pl a i nt *ff Is case * 8 that this was done against the 
Varkey terms of a private adjustment by payment of 1000 chuckrams 
®- between plaintiff and 1st defendant. The plaintiff objected to 
Ittieheri. delivery tinder the sale, and the execution court (the Munsiff) 
disallowed the same by order dated loth Kanny 1077. Th a 
plaintiff has brought this suit for cancellation of the sale on 
the grounds (1) that it is in contravention of the adjustment of 
the liability of the plaint property by payment ; and (2) that 
the sale of the same is against the terms of the decree which 
exempted the plaint property from liability in the first instance. 
The 2nd defendant denied the adjustment by payment, and con¬ 
tended that the suit is opposed to Section 238 of the Civil Pro¬ 
cedure Code, which disallows a separate suit in such cases. 

2. The Munsiff upheld the latter contention and dismissed 
the suit. The plaintiff has preferred this appeal. 

3. The 6rst question is whether the plaintiff and 2nd 
defendant are “the representative of the parties to the suit ” under 
Section 238. They are both purchasers from the parties to the 
suit, viz., the plaintiff from Ittoopen Pyli, one of the judgment 
debtors, and the 2nd defendant from the 1st defendant, the 
judgment creditor. Following 19 Cal. 683 and 24 Cal. 62, 
this court has held that a purchaser from a party is a represent¬ 
ative under the above section (see 16 [\ L.. E. Appeudix 3). 
I. L. R. 24 All. 239 and 25 Mad. 529 have adopted the same 
view following 19 Cal. 683, a Privy Council decision which, in 
principle, bears a close analogy to the present case. The 
Munsiff’s view, therefore, as to the case falling within Section 
238 js correct. 

4. The question next arises whether the regular suit in 
this case may not be treated as art application in execution as 
was done in 17 T. L. R. 82, on the' authority of 22 Cal. 483 
and 22 All. 121 which proceeded on the ground that the 
regular suit was tried by the same court which would have had 
to investigate the matter if it came as an application in execu¬ 
tion. The above were, however, all cases in which the appellate 
court overlooked the irregularity on the ground that no party 
was’injured by the same. The irregularity was perhaps consi¬ 
dered to be one curable under Section 547 of the Civil Procedure 
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Code. In 22 Mad. 347, the Madras High Court appears to CIVTLi 
have been prepared to cancel the lower court’s order of dis- 1079 
missal of such a suit, if it had jurisdiction to try the execution chacka 
petition, which it had not. With all deference to the learned Varkey 
Judes, it may well be doubted whether such a course would not 
be a disobedience of the express provision in Section 238 Ittioheri, 
against the filing of a separate suit. There is a clear difference 
between overlooking an irregularity under under Section 547 
of the Civil Procedure Code after decree, and directing a court 
to try a suit brought in contravention of the express provisions 
of the section. We, therefore, hold that we cannot direct the 
Munsiff to try this case on the merits as a regular suit. 

5. 'Another objection is that bo’.do so would be giving him 
a right which has become barred by the operation of the 
Limitation Regulation. The order disallowing plaintiff’s objec¬ 
tion was passed on the loth Kanny 1077. That order became 
final on the loth Thulam 1077, as within the 30 days allowed 
by Article 127 of the limitation schedule, there was no appeal 
to the Zillah Court, as the appeal then lay Co that court/ the 
new Civil Court’s Regulation having come into-force only on 
the 1st of Vrischikam 1077. This suit, filed in Kanny 1078, 
is an attempt to bring under this court’s jurisdiction an 
appeal which ought to have gone to the Zillah Court. I'll is 
error is, therefore, clearly not immaterial as in the cases cited, 
but one affecting jurisdiction. 

6. In any view of the case, tbe lower court’s order of 
dismissal is right. This appeal is accordingly dismissed with 
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Before Mr. Justine Gfoviwla Pillai, 
and Mr. Justice Hunt. 

A. S. No. 153 of 1079. 

0. S. No. 68 of 1078, Quilon Munsiff’s Court 
24th Karkackgam 1079. 

MUiSTAVA MAHAMMATH-U K UN JIT—Defendant 

—Appellant. 

KUN.JU KTJNJU VAVA—Plaintiff—Respondent. 

Mr. V. A. R*makrishna Iyer .Vakil for Appellant. 

Mr. A. M. Muttctnayagam Pitj.ai... Vakil for Respondent. 

Section 106, C. P. C.—Set off—Dismissal of the claim for 
non-payment of court fees—Section 30, C. 'P. C.—Court Fees 
Regulation, Section 8—Interest between date of plaint and of 
decree—Future interest, rate of—Section 204, C. P. C. 

Section 10S of the C. P. C. says that a claim for se't-off must 
be treated as a plaint. The dismissal pf the claim for set-off is like 
the rejection of plaint under Section 50, 0. P. C., for non-payment of 
oourt fees. 

Under Section 8 of the Court Pees Regulation, as explained by 
C. C. No. 57 of 1068, no court fee can be separately levied on the interest 
aooruing between date of plaint and date of decree. 

C. C. No. 23 of 1075, Distinguished. 

Under Section 204 of the C. P. G., future interest at the contract 
rate must be allowed up to date of ,decree, and the court rate of 6 per cent 
thereafter. 

12 Madras 485, 1 „ , 

3 Allahabad 91, page 107, j ^olloued. 

12 Calcutta 569, Dissented from. 


JUDGMENT. 

1. The plaintiff sued for principal and interest due on a 
hypothecation bond. The defendant pleaded (1) a discharge 
of arrears of interest due up to 21st, Auny 1077 by plaintiffs 
agreeing to credit under that item a balance of Rs.140 7che. 
jiue to defendant under a settlement of accounts, and 
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(2) a set-off of Bs. 100 advanced to plaintiff on the above GIVTI - J 
date, for the purchase of cocoanut husks. The Munsiff 1079 
disallowed both the items, and gave a decree for plaintiff 
substantially according to the plaint. The defendant appeals Maham- 
with regard to the above items, and also the award of mattu 
12 per cent interest from date of suit up to date of decree Kunju 


2. As to item No. (2), viz., the advance of Rs. 100, the 
Mtinsiff has rightly dismissed the claim as defendant failed to 
pay court fees on the said amount, which he pleaded as a 
set-off. Section 106 of the Civil Procedure Code says that a 
claim fo,r set off must be treated as a plaint. The dismissal of 
the clainl for set-off in the present case is like the rejection of 
plaint under. Section 50 for non-payment of court fees. As in 
the latter case, so in the former the default is one which 
canuot be cared in appeal as contended by the appellant’s 

Vakil. 

3. The first item (Rs.140 7chs.) would have to he dealt 
with in the same way, were it not for the defendant’s 
allegation of a settlement with plaintiff on the 21st Auny 1077, 
and the crediting to interest the balance then found due. 

4. the Munsiff disbelieves the settlement with the 
plaintiff mainly on the ground that the defendant’s account 
bqok (Exhibit I), which contains the entry as to the crediting, 
is not signed by the plaintiff, and was admittedly written 
three months after defendant got formal notice of plaintiff’s 
intended suit. If the settlement was in fact made as alleged, 
the defendant who is a man of business would have taken a 
receipt from plaintiff, as expressly required by the terms of 
the mortgage deed. The only evidence in support of the 
entry in the account is that of defendant’s accountant and 
defendant himself. -The reason assigned by the Munsiff for 
discrediting the former (viz., his conviction for a trespass) is^ 
it is true, insufficient. But, the defendant’s dishonest denial 
of the receipt of plairisiff’s notice before the date of the entries 
in Exhibit I is certainly serious and affects the credibility 
of his whole case. We uphold the Mnnsiff’s finding as to the 
Rs.140 7chs. 

5. Next, as to the award of 12 per cent interest hetwee» 
the date of suit and date of decree, the respondent’s Vakil’s 
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CIVIL contention, that the appellant must pay court fees separately 
1079 on this item, is opposed to the explanation to- Section 8 of the 
Court Fees Act, as explained by Civil Circular No. 57 of 1068. 

Maham- Civil Circular No. 23 of 1075, which required court fees to be 
mathu p a {(j where the appeal is for interest or mesne profits alone, is 
Eutiju not applicable to this case in which the appeal includes other 
Knnju Vava items alao> 

6. Under Section 204 of the Civil Procedure Code, the 
court has the power to award to the plaintiff interest at such 
rate as it seems reasonable between the date of suit and date 
of decree. In I. L- R. 12 Madras 485, the Madras High Court, 
following the decision of the Privy Council in I. L. R. 
3 Allahabad 91 (see 3 All. 107), ruled that interest at the* 

* contract rate must be allowed up to date of decree, dissenting 
from 12 Calcntta 569. We thiuk the contract rate may be 
allowed up to the date of decree from which date the court 
rate Of 6 per cent will be given. 

7. Lastly as to costs, it is idle for defendant to say that 

he would have paid the money, if plaintiff had discharged th6 
lien created by plaintiff prior to his deed of surrender, as 
defendant has not deposited the money in court, and has 
raised contentions which are found untenable. . 

8. We, therefore, allow the slight modification pointed 
out in para 6, and in all other respects dismiss the appeal 
with oosts. The objections filed by plaintiff were not pressed 
at the hearing. 
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Before Mr. Justice (rovinda Pillai, 

, and Mr. Justice Hunt. 

S. A. No. 104 of 1079. 

A. S. No. 404 of 1078, Quilon District Court. 

O. S No. 483 of 1077, Quilon Munsiff’s Court. 

24th Karkadakam 1079. 

KOCHUNNI K A SIAN PILLAi—2nd Defendant 

—Special Appellant. 
MATHEVAN KRISHNAN and another—Plaintiff and 
1st Defendant—Special Respondents. 

Mb, K. Kochukrishna Maras .Vakil for Special 

Appellant. 

Mb. E. J. John... ..Vakil for 1st Special 

• Respondent. 

Evidence — Title—Recital of ownership in documents between 
third parties. 

. A reoital in the documents between third parties as regards plaintiff’s 
ownership of the plaint land, is no evidence of plaintiffs title, as such 
evidence is pure hearsay. 

In a slit for declaration of title and possession, plaintiff must prove 
not only his title, but also that he had possession within 12 years of the 


JUDGMENT. 

1. The registered owner of the plaint property was one 
Pakir Mythian. The plaintiff’s case is that his Karnavan got 
it on mortgage from Mythian ini 10-37, and that in 1U39 he 
got a sale (Thoovara Octi), that* the 2nd defendant, having 
obtained a sale deed* in Edavam 1074 (Exhibit I; from the 
heir of Mythian, trespassed<on the property and is in wrongful 
possession. The suit is for declaration of plaintiff’s title under 
the sale and recovery of possession. The 2nd defendant 
claimed to have been for more than 15 years in possession, 
whioh was confirmed by the sale deed Exhibit I. The Zillah 
Judge, differing from the Munsiff held the sale to plaintiffs 
Karnavan proved, and gave a decree for plaintiff in reversal 
of that of the Munsiff. The plaintiff has preferred this special 
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CIVIL 2. As the 2nd defendant has admittedly been in possession 

1079 for more than six months before date of suit, the plaintiff 
cannot recover the property unless he proves his title (see 
“an 1 17 T. L. R. 127). 

Pillai 

v. 3. The alleged sale deed has not been produced, bnt 

Erkhnan 1 Exhibit E, alleged to be a copy of it, has been got from the 
Taluq Cutcherry, where the plaintiff’s Karnavan Kannan 
Kesavan is alleged to have produced the original in 1055 for 
Pokkuvaravu. The Zillah Judge is wrong in saying that the 
Pokkuvaravu records (Exhibits 0 and D) and Exhibit E are 
not disputed. There is no admission endorsed on any of these 
exhibits, and the special appellant’s Vakil disputes their 
genuineness before this court. The admitted non-payment of 
Sirkar tax by the vendee directly as arranged in Exhibit E 
(see the plaintiff’s statement as plaintiff’s 7th witness) is 
at least one circumstance against the genuineness of that 
document. Exhibit 5 dated 30—'2—76, the plaintiff’s appeal 
memo to the Settlement Peishkar, claims the property solely 
on the strength of long possession, and it makes no allusion 
either to the sale of 1039 or even to the mortgage of 1037. 
The non-production of the original of Exhibit E has not been 
satisfactorily accounted for. The mere existence of a litigation 
between the plaintiff and his Karnavan (the 1st defendant) is 
no ground for supposing that the latter is witholding the 
deed. It was the 1st defendant who, notwithstanding the 
said litigation, applied fur Pattah for the plaint property, and 
if he wilfully failed to produce the deed before the Settlement 
officer, the plaintiff, who claims to have been in management 
since 1057, could have produced it. On the contrary, in his 
appeal (Exhibit 5), he does not even allude to its existence. 
The Zillah Judge was wrong in alluding to a mere recital of 
plaintiff’s ownership made in deeds between third parties 
(see Exhibits G and H) as any evidence of plaintiff’s title. 
It is pure hearsay, and the respondent’s Vakil admitted before 
us that he is entitled to use the recital only to contradict the 
testimony of one of the parties to those documents (defendant’s 
2nd witness) as to 2nd defendant’s possession at the dates of 
those documents, viz., 1059 and 1078. Even if the original of 
Exhibit E was produced before the Taluq by plaintiff’s 
Karnavan in 1055, it was an unstampt document, and it is not 
to bflf presumed that it was genuine. As to the plaintiff’s 
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Karnavan’s statements in Exhibits 0 and D, they are merely 
pieces of self-serving evidence which cannot have any weight 1079 
in favour of the plaintiff. ^ 

4. Coming next to the question of possession, the entr/ 

in Exhibit A in 1074 by the Settlement officers of plaintiff's v. 
possession is, no doubt, corroborative of the plaintiffs oral 
evidence (evidence of plaintiff’s witnesses 4, 5 and 6) as to 
his possession. So too the evidence of defendant’s 2nd 
witness as to 2nd defendant’s vendor’s possession prior to 1074 
is contradicted by the recitals above alluded to in his documents 
Exhibits Gr and H, which are of 1059 and 1078. The 2nd 
defendant stated before the Magistrate in 1076 that his 
possession was only 4 months old (see Exhibit 4). This 
contradicts his statement and that of his witness in this case- 
The weight of evidence probably points to possession by 
plaintiff’s family prior to the date of the alleged trespass. 

5. But there is no evidence as to how long such 
possession lasted, and what was the nature of the same. 

Was it adverse possession or possession as mortgagee ? Plaintiff 
must prove these to entitle him to oust the defendant who 
has been admittedly in possession for more than six months 
prior to the date of suit, as held by the Full Bench in the 
case already cited (17 T. L, E. 127).. As.he has failed to do 
that, we restore the Munsiff’s decree in reversal of that of 
the Ziflah Judge. We make no order for costs. 



194 


SELECT UNREPORTED DECISIONS. 


Before Mr. Justice Hunt, 
and Mr. Justice Padmanabha Iyer. 

K S. A. No. 226 of 1079. 

A. S. No. 290 of 1078, Trivandrum District Court. 

O. S. No. 55 of 1078, Shirayinkil Munsiff's Court. 

31st Karkadakam 1079. 

NEEL AKANTAN SANKARARU—Defendant 

—Special Appellant. 

THANGAPPAN AMMAL MUTHU AMMAL 

—Plaintiff—Special Respondent. 

Mb. S. N. Krishna Aiyar .Vakil for Special 

Appellant. 

Mb. V. A. Ramakbishna Aiyar... Vakil for Special 

Respondent. 

Onus of proof — Bond — Consideration. 

In a suit on a bond, when the dafendant admits having executed 
the bond which recites receipt of consideration, the onus of proof is on 
him to show that no consideration passed. 


JUDGMENT. 

1. The plaintiff is a Brahmin widow. Her suit is based 
upon Exhibit A, bond, executed by defendant on 6th Adi 1075 
and is for the recovery of 2815$fanams, being the amount 
of principal and interest with future interest and costs. 

2. The defendant, a Namburi Jenmi, admits the execution 
of the bond, bat denies having received the consideration 
thereunder. His case is that being in want of a loan to pay 
off a debt due to two ladies at Thiruvattar, the plaintiff 
expressed her willingness to accommodate him with the loan, 
and so he executed a bond to her on the understanding that 
she w&s to pay the money over to defendant's agent (defendant's 
1st witness) at Thiruvattar. The plaintiff failed to pay the 
consideration. 

3. The Munsiff held Exhibit A had no consideration, but, 
in the circumstances of the case, dismissed the suit without 
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4. In appeal, the District -Judge, discrediting the defend- CIVIL 

ant’s witnesses, held that the bond Exhibit A had consider- 1079 
ation, and in reversal of the lower court’s decree allowed 
plaintiff’s suit with costs. Sankararu 

5. The defendant is the special appellant. Thangappan 

6. ' The defendant [having admitted the bond. Exhibit A, Muthu 
which recites receipt of consideration, the onus of proof is on -Animal 
him to show that no consideration has passed. He has not 

cited the plaintiff as a witness. His case is that the plaintiff 
was taken by defendant’s 1st witness, his agent, from Thiru¬ 
vattar, where plaintiff resides, to Attengal, the defendant’s 
place of residence, in order to execute the bond. Having been 
expressly brought thither for this purpose, it is but natural 
to suppose that she brought the money with her. Even if 
she had not, it is highly improbable that defendant would 
have entrusted her with the executed document, relying on 
a verbal understanding that she would pay the money thus 
raised to defendant’s 1st witness, his agent, at Thiruvattar. 

The fact, that defendant gave the document to plaintiff at 
Attengal, naturally raises an inference in the latter’s favour 
that she had paid the consideration over to defendant. 

7. Defendant’s witnesses 2 and 8, the attestors of the 
bond, were formerly employed in defendant’s service; they are 
not persons of any status, and in the circumstances we are- 
not prepared to attach any weight to their statements. If 
defendant’s case were true, there was nothing to prevent him 
in entrusting the executed document to his agent (defendant’s 
1st witness) to be handed over to plaintiff at Thiruvattar 
on payment of the consideration recited in the document as ■ 

•paid. The further fact that for three years the- defendant 
allowed the bond to remain in plaintiff’s hands unquestioned,, 
is an infirmative circumstance in his case. The probabilities- 
are entirely against him. 

8. We concur with the District Judge’s findings, and, in. 
confirmation of bus decree, we dismiss the special appeal witbi 
costs. 
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Before Mr. Justice Govinda Pillai , 
and, Mr. Justice Sunt. 

A. S. No. 207 of 1079. 

0. S. No. 900 of 1077, Kottarakkarai Munsiff’s Court. 

2nd Chingam 1080. 

LAKSHMY PARVATHY—Plaintiff—Appellan t. 

SANK ARAN KRISKNAN and 3 others—Defendants 

1 to 3 and 4—Respondents. * 

Me. S. N. Krishna Iter .Vakil for Appellant. 

Mr. K. Kochukrishna M a bar... Vakil for 1st Respondent. 

C. P. G., Section 172—■Dismissal of suit for non-appearance 
of plaintiff ordered to appear as witness on a certain day — 
Failure to pronounce judgment on the day of default—Legal 
consequence. 

Where a peremptory order was given to plaintiff to appear as a 
■witness on a certain day with a threat of dismissal of the suit in oase of 
default, and the plaintiff defaulted; 

Held, that the lower court was justified in dismissing the suit under 
Section 172, C. P. C. 

Held also, that the court's failure to pronounce judgment on the very 
day of default cannot save the plaintiff from the legal consequence of her 
disobedience. • 


JUDGMENT. 

1. The appellant's Vakil has not pressed the oase on the 
merits. He prayed for a remand on the ground that his 
witnesses were not examined by the Munsiff when she pro¬ 
duced them in court on the 19th of Audy 1078, to which date 
the case stood adjourned from the-7th of that month- 

2. The diary shows that on the latter date, the court 
passed a peremptory order requiring the plaintiff to appear as 
a witness on the 19th with a threat of dismissal of the suit, 
in case of default. The plaintiff defaulted, and the court had. 
power to dismiss the suit under Section 172 of the Civil Proce¬ 
dure Code. 

3‘. The court’s failure to pronounce judgment on the 
very day of default cannot save the plaintiff from, the legal 
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consequences of her contempt, as contended by the appellant’s 
Vakil. The Munsiff took no evidence after the above date, 
though he appears te have proposed to take some evidence on 
the defence side. 

4. Under the circumstances, we are unable to say that 
the lower court was wrong in refusing to examine the plaintiff’s 
witnesses on the day of default. There are no grounds for a 
remand. We confirm the lower court’s decree, and dismiss this 
appeal with costs. 


FULL BENCH. 


Before, Dewan Bahadur Ven^bachariar, Chief Justice, 

Mr. Justice Govinda Pillar, and Mr. Justice Bunt. 

A. S. No. 286 of 1078. 

O. S. No. 203 of 1068, Kottayam Forest Settlement Office. 

3rd Chingam 1080. 

VISHNU THRATHA.RU SANKARAN NAMBURIPAD 
—2nd Claimant—Appellant. 

THE DEWAN OF TRAVANCORE 

—Oounter-petitioner—Respondent. 

Me. E. J. John ..Vakil for Appellant. 

Civil Prpcedure Code, Section 532—Objection tnemo against 
findings, if. necessary. 

Section 532, C. P. C., clearly allows a respondent to support the 
decree on any of the grounds deoided i against him in the lower oourt 
without filing an objection in respect of the same. The law does not 
require a respondent to file objections to findings, but only to any part of 
the decree which may be against Km. “ 
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civil JUDGMENT. 

J. Tliis appeal arises from the decision of the Kottayarm 
Vishnu Forest Settlement Officer in connection with a tract of Forest 
Sankafan ^ an< ^ (measuring 9150 acres,) marked (Y) in the Survey plan, 
HamburipadExhibit 10. This tract, together with another on the west of it 
The Dewan beyond the Reserve line marked in Exhibit 10, forms the- 
of Erumeli Muri in Kanjirappally Proverthy, Changanacherry 
T ravancore- Taluq. The case of the claimant, who is Melpazhur Namburi,. 

the claimant in A. S. No. 285 of 1078, is that the whole- 
Erumeli Muri belongs to the Erumeli Shasthavu temple which 
is situated about 2 miles to the west of the Reserve line, and 
that that temple and its properties belong to him. The 
defendant, the Sirkar, denies the claimant’s right to Erumeli 
Shasthavu temple and its properties, and claims the plaint 
tract (which contains 21 Oherikkals) as belonging to its 
Thiruvella Davaswom. The learned Forest Settlement 
Officer who tried the case found that the tract belongs to the 
ErumeliSbasthavn temple and not to the Thiruvellah Devaswom; 
but as he also found chat the former temple does not belong to 
the claimant, he dismissed the claim. The claimant, Melpazhur 
Namburi, has preferred this appeal. 


9. We come next to the second issue as to the title to the 
disputed tract even assuming that appellant is the owner of 
Erutneli Shasthavu Devaswom. In connection with this issue 
the appellant’s Vakil objected to the Sirkar Vakil arguing in 
this appeal the question of che,Sirkar’s right as owning the 
Thiruvella Devasom in as much as no objections have been 
filed to the lower court’s finding against that plea. This con¬ 
tention is untenable, as Section 532 of the Civil Procedure 
Code requires an objection to be filed only if it is taken to any 
part of the lower court’s decree. The same section - clearly 
allows a respondent to support the decree on any of the grounds 
decided against him in the lower court without filing an objec¬ 
tion jin respect of the same. The law does not require a 
respondent to file objections to findings but only to any part of. 
the decree which may be against him. 
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Before Mr. Justice Govinda Pilled, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 89 of 1079. 

0. S. No. 11 of 1078, Trivandrum District Court. 

7th Chingam 1080. 

S ABAKAN VENKIT ARAM AN AN PADMANABHANPOTTI 
—Plaintiff—Appellant. 
KAKURABAT HARIPADI EASWARAN STRINIVASAN 
and three others—Defendants—Respondents. 

Ms. K. Kochukrishua Marar.. .Vakil for Appellant. 

Mb. K. G. Sesha Iyer .Vakil for 4th Respondent. 

Mukthiyar—Bis powers to enter into oath agreement — 
G. P. C., Section 360—Contract Act, Section 188 — Limitutio7i of 
the power of agency. 

Suit which was on a pro-note was defended on behalf of the defend¬ 
ant by Mukthiyar who was empowered under the deed to sue for and 
recover moneys due to his principal. He and plaintiff agreed to a settle¬ 
ment by oath, which, however, did not take place, as the day first fixed was 
found to be unsuitable, and as afterwards the 2nd Mukthiyar took exception 
to the 1st Mukthiyar’s power to enter into oath agreement. The lower 
courf went into the merits of the case and dismissed the suit. 

It was argued in appeal that 1st Mukthiyar had power, and the lower 
court should have dealt with the case under Section 360, C. P, C. 

Held, that a Mukthiyar has no authority to enter into an oath 
agreement on behalf of his principal, as the deed does not expressly 
authorise the agent to enter into compromises or oath agreements. Under 
Section 188 of the Contract Act the power of an agent who has authority 
to do an aot is limited to the doing of ^very lawful thing which is necessary 
to do such aot. It cannot be said that entering into an agreement for 
oath was necessary for carrying out the power given to the agent to sue for 
and recover moneys due to his principal. 

13 AIL 272 and 7 Bom. 79. Distinguished. 

JUDGMENT. 

1. The suit which was on a pro-note for Rs. 1000 has been 
dismissed by th'e Zillah Judge, and the plaintiff has preferred ' 
the appeal. The suit was defended on behalf of the 1st defend¬ 
ant by his Mukthiyar, and he and plaintiff agreed to a settle 
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■CIVIL Qjpnt by oath, which, however, did not take place, as the day 
1080 first fixed was found to he unsuitble and as afterwards the 
Sabaran secon ^ Mukthiyar of 1st defendant (the first Mukthiyar 
Venkita- retired) took exception to the first Mnkthiyar’s power to enter 
Padmana- * nto ** le oa ^ agreement. After the oath fell throagh as above, 
than Potti the Judge has gone into the merits of the case and found that 
Eakurabat pro-note sued on is not true. 

Easwaran 2 - The objections urged in appeal are, first that the 
Strinivasan 1st defendant’s Mukthiyar had authority to enter into the oath 
agreement on behalf of hia principal, and that the lower court 
should therefore have dealt with the case under Section 360 of 
the Procedure Code, and seoondly that the lower court has 
erred in finding that the plaint pro-note is not genuine. 

3. The Mukthiyar has been filed as Exhibit B. It is 
admitted that Exhibit B does not expressly authorise the agent 
to enter into compromises or oath agreements on behalf of his 
client, but it is contended that the deed, read as a whole, gives 
him that power. Having read Exhibit B, we fail to see any 
wording therein which directly or indirectly empowers the 
agent to enter into an oath agreement on behalf of his 
principal. The provision ii^, the deed, that the agent may sne 
for and recover moneys due to his principal, does not give him 
that power. Exhibit B is a carefully worded document, and it 
sets forth in detail and specifically all the powers given to the 
agent, and it restricts his authority to alienate properties by 
providing that he cannot do so without his principal’s consent. 
This is a case of express agency created by a formal deed, and 
Exhibit B has to be strictly construed. " Indeed, formal 
instruments of ’this sort are ordinarily subjected, to a strict 
interpretation, and the authority iB never extended beyond that 
which is given in terms or which is necessary and proper for 
carrying the authority so given into full effect.” (Story on 
Agerioy, para 68, page 84.) Exhibit B does not give power to 
the agent to enter into an oath agreement, and it cannot ba . 
said that that act was necessary and proper for carrying out 
the authority expressly given by the deed to the agent. 
Under Seotion 188 of the Contract Act, the power of an ageDfc 
who has authority to do an act is limited to the doing of, every^ 
lawful thing which is necessary to do> such act. It cannot be 
with any reasdfi that entering into an agreement for oath 
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was necessary for carrying out the power given to the agent 
to sue for and recover moneys due to his principal. The cases 1080 
in I. L. R. 13 Allahabad, page 272, and 7 Bombay C. C., gi^&n 
page 79, quoted by the appellant’s Vakil* refer to counsel’s Venkita- 
and attorney’s power,to enter into compromises on behalf of p^dmana- 
their clients in the course of a suit, and are not in point. Webhan Potti 
are, therefore, of opinion that the first Mukthiyar of 1st -^^u^abat 
defendant had no power to enter into the oath agreement, Haripadi 
The first objection taken in appeal fails. l^rMVasSj 


4. Turning to the second objection, Exhibit A, the plaint 
pro-note, is for Rs. 1,000. It purports to have been executed 
on the 5th Makarain 1075 by Subbarayan Potty, deceased, who 
was the husband of 2nd defendant and paternal nephew of 
1st defendant. The note bears date 10 or 15 days prior to 
Subbarayan’s death, which appears to have taken place 
suddenly. The plaintiff is not a man of much means, and 
notwithstanding that Subbarayan was the plaintiff’s sister’s 
son, it is suspicious that the plaintiff did not take a registered 
bond for such a large sum as Rs.1,000. Exhibit A purports 
to have beon executed in settlement of ‘ prior loans and 
advances which are stated by plaintiff to be Hs.550 for the 
marriage expenses of deceased which took place 7 years ago, 
Rs.oO received for the Ara Masatn or 6th months’ ceremony 
after the marriage, Ha. 350 received for liquidating the 
deceased’s share of a decree-debt in Mangalore, and Rs.50 
received on sundry occasions. There are no vouchers produced 
for any of these prior advances, nor has any independent 
evidence of the prior advances been adduced in the case by 
the plaintiff. The attesting witnesses to Exhibit B and its 
writer say that Exhibit A was executed on settlement of prior 
accounts which were contained in a book which was referred 
to at the time. The plaintiff admits having come into posses¬ 
sion of the effects left by the deceased (they were living 
together in the same house), and if really Exhibit A was 
executed in settlement of accounts, the plaintiff vjould have 
secured the account book and produced it in this case. As 
pointed out by the Judge in para 5 of his judgment, the 
signature in Exhibit A (Exhibit 4 contains the admitted sig¬ 
nature of the deceased) has a somewhat suspicious appearance. 
It is urged that the plaintiff’s 3rd witness is a clerk of some 
Standing , in the Huxur Registration Office, but this ciitam- 
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CIVIL stance lias been noticed by the Judge, and is not entitled to 
1080 much weight. The plaintiff appears to have realised and paid 
Sabaran raone y s to -1st defendant after the date of Exhibit A and 
Venkita- before suit in 1035 and 1076 (Exhibits 1, 2 and 3). They 
Padmana 1 amount to 90 and odd rupees. If Exhibit A is true, would not 
bhan Potti the plaintiff have retained the money with him on account of 
Kakurabat ’ nterest ■ The. plaintiff wanted to become the manager in 
Haripadi Travancore of 1 st defendant, who is said to bo a Zemindar, 
Btrinivasaii arl ^ defendant did not agree. All considered, we 

think it safe to accept as correct the Zillah Judge's conclusion 
that Exhibit A is not true. The second objection taken in 
appeal is not also tenable. 

5. The appeal fails, and is dismissed with costs: 


Before Dewnn Bahadur Vsncobachariar, Chief justice, 
and Mr. Justice Hunt. 

A. S. No. 273 of 1070. 

0. S. No. 37 of 1078, Nagercoii District Court. 

12th Chingam 1080. 

RAMA EAST RIAL BKAGAVATHISWARA SASTRIAL 
—Plaintiff—Appellant. 

THE DEWAN OF TRAVANCORE—Defendant 

—Respondent. 

Mr. A. Venkittarama Iyer*... Vakil for Appellant. 

Mr. I. H. Prince, ") ^ „ n . 

Head Sirkar Vakil J "■‘ Vakl1 for Respondent. 

Limitation Begtilation, Article 34—-Suit to recover specific 
moveables or their equivalent in money. 

For recovery of arrears of revenue, certain moveables of the 
plaintiff were attached on *5tb Edavam 1073, but the arrears were paid 
up on 32nd Edavam 1073. In the suit for recovery of the specific 
moveables or their value, 

Held , that the Article 34 of the Limitation Regulation applies. 




SELECT UXREI’ORTF.D PEC'ISIOXS. 


20 $ 


JUDGMENT. CIV 

1080' 

1. Certain moveable and immoveable properties belonging 

to the plaintiff were attached for the arrears of revenue on Sastrial 
25th Edavam 1073. The money was deposited on 32nd Eda- 
vatn 1073. Sastrial 

2. The present suit is to recover the articles or their The Dew&n 

equivalent in money. . Travanoore. 

3. The lower court held the plaintiff's suit was barred 
by either Article 33 or 24, Limitation .Regulation. 

4. The plaintiff appeals. 

5. There has been a delay of five years in filing this 
suit, and there can be no doubt that it is hopelessly barred. 

The plaintiff explains the delay by saying that he had since 
Karkadakam 1073 been malting repeated applications for the 
return of the articles, and had appealed to the Peishkar and 
the Dewan in vain. The Head Sirkar Vakil asserts that prior 
to this suit the Tahsildar had given the plaintiff a Kychit 
Empowering him to take the articles from the possession of 
a third party, in whose hands they had been entrusted. This 
the plaintiff denies. 

6. The attachment is admitted to have taken place on 
25th Edavam 1073, and according to Section 51, Rent Recovery 
Regulation, any person aggrieved by any decisiofl or order 
or proceedings taken under the Regulation may sue the 
Government within six months from the time the cause of 
action arose. The Peishkar’s order has not been filed. The 
fact, that the plaintiff was,aggrieved, is evident from para 4 
of the plaint, wherein he states he gave notice of filing a suit 
against Government on the 24th Adi 1074. Article 34 of the 
of the Limitation Regulation, we think, equally applies to the 
circumstances of the present ca&e j the suit, not having been 
brought before three years had elapsed from the time the 
detainer’s possession had become unlawful, is barred. 

T. The appeal is dismissed with costs. 
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Before Mr. Justice Sunt, 
and Mr. Justice Padmanabha Iyer. 

S. A. No. 243 of 1079. 

A. S. No. 104 of 1079, *Alleppey District Court. 

O. S. No. 800 of 1078, Sherthalai Munsiff’s Court 
30th Chingam 1080. 

NARAYANAN KUNJAN-^lst Plaintiff-Special 

Appellant. 

S ANKA RAN PARA MESWAR AN —Defendant 

—Special Respondent. 

Me. Suinivasachahiar.. .Vakil for Special Appellant. 

Mb: K. Kochckrishna Marar...V akil for Special 

Respondent. 

Chitty—Defaulting subscriber — Veethapalisa. 

Where a Chittv Variola provided that a defaulting subscriber should 
return the -whole of the Veethapalisa to the foreman, 

H eld, that the condition having regard to the risk run by .the, fore¬ 
man was neither unconscionable nor exorbitant. 

17 T. L. jt. 137, Explained. 

S. A. 280 of 1077 and A. S. 73 of 1078, Referred to. 

• 

JUDGMENT. 

1. The defendant was the foreman of a Cliitty. Ope 
Vysian Makku subscribed to it, and after paying six instal¬ 
ments committed default. The plaintiff’s Kara ay an purchased 
the defaulter’s interest in court auction in execution of O. S. 
367 of 1061. 

2. The Chitty having terminated, the plaintiff sues to 
recover Rs. 150 being the subscriptions paid* by Makku up to 
date of default, and for interest and costs. 

3. The defence is that the sum of Rs.61 and odd have 

to be deducted from the amount as Veethapalsia, which the 
defaulter forfeited under the Chitty rules by reason of his 
default. The defendant having tendered the amount to 
plaintiff, who refused it, has paid it into court denying all 
farther liability, . 
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4. t The Munsiff upheld the deEence, and directed the dVIL 
plaintiff to pay the defendant’s costs. The lower appellate 1080 

court taking the same view, dismissed the appeal with costs. ... 

° « rr Narayanan 

5. The plaintiff appeals and contends that the ruling in 

14 T. L. R. 183 is in his favour. We are unahle to agree with Sankaran 
his contentions. In that case the Chitty Variola expressly ln ^,^‘ an _ 
provided that defaulting subscribers should refund one-eighth 
of the Veethapalisa. In 17 T. L. R. 137 it was laid down that 
when the amount of damages is not capable of exact calcula¬ 
tion, the courts are bound to adopt the sum fixed by the 
agreement of the parties. Here, as in that case, Exhibit I, the 
Chitty Variola, provides for the return of the whole of Veetha¬ 
palisa to the foreman, and it ^vas held that the condition, having 
regard to the risk run by the foreman, was neither unconscion¬ 
able nor exorbitant. This rnling was cited with approval in 
S. A. 280 of 1077 and A. S. 73 of 1078. 

6. There are no grounds for interference. The special 
appeal fails, and is dismissed with costs. 


Before Dewan Bahadur Yencohachariar , Chief Justice, 
and Mr. Justice Govinda Pillai. 

S. A. No. 99 of 1079. 

A. S. No. 283 of 1078, Quilon District Court. 

O. -S. No. 544' of 1076, Kottarakkarai Munsiff’s Court. 
7th Kanni 1080. 

AIYAPPAN RAMAN—6th Defendant—Special 

Appellant. 

NILAN KITTTI—2nd Plaintiff—Special Respondent. 

Mr. M. V. IttiohsriL....... Vakil for Special 

, • , Appellant. 

Ms. K. Kochukkishna. Marar .Vakil for Special 

. Respondjgirt, 
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CIVIL Marumakkathayam Law,— -Makkathayam gift — Thqi"alieg T 

1080 meaning of. 

Aiyappan Makkathayam property given to the children must be presumed to- 

Baman b e for the enjoyment of ail the children in common as a sub-Tarwad, and. 

Nilan'Kutti tt0tas a « ift ai a share t0 eachindividual doaec ' 

Under the Marumakkathayam system, it is the children with their 
mothers that make the different “ Thavalies " of„a Tarwad,. and not the 
ijiothers themselves as distinct from their children. 

JUDGMENT. 

This suit was remanded for findings under the following 
Order. , 


“ 1. In 0. S. 594 of 1070 of the Quilon Munsiff’s Court 
the defendants 1 to 3 sued to establish a right to the Tarwad 
properties of defendants 4 to 6. The suit (was dismissed with 
costs. For the costs {of defendants 1 to 3 the judgment-credit¬ 
ors, of whom defendants 5 and 6 alone have contested this ca3e, 
attached the plaint properties which had admittedly been given 
on Makkathayam to the plaintiffs, the mothers of defendants 
1 to 3, and their deceased sister. The plaintiffs have brought 
this suit to cancel the auction purchase of the plaint properties 
by the judgment-creditors (defendants 4 and 5) on the ground 
that as to Nos. 1 and 2 (the lands) the • judgment-debtors ( 
defendants 1 to 3 (of whom 1st defendant is senior), had no 
saleable interest, and Nos. 3 to 5 buildings were put up by tlvo 
plaintiffs. Defendants 5 and 6 contended that the judgment 
debt, having been incurred for the purposes of the sub-Tarwad 
of plaintiffs and defendants 1 to 3, who were both equally en_ 
titled to the benefit of the Makkatayam gift, was binding on 
the plaintiffs also, and that the buildings were pnt up by the 
3rd {defendant. The Zilla Judge, differing from theMunsiff, 
disallowed each of the defendant’s contentions, and in reversal 
of the Muusifl’s decree gave one in terms of the plaint. The 
(5th defendant has preferred this special appeal. 

“2. The first question is whether the Makkatayam gift to 
plaintiffs and their deceased sister by their father enures to tho 
benefit of the individual donees alone, as held by the Judge 
below, or to the benefit of the whole sub-Tarwad, consisting of 
plaintiffs and their sister and their children, defendants 1 to 3. 



SELECT V.VIIEPORTEI) DECISION'S. 


207 


“In the leading case on the subject (5. T. R. 116, see at page CI ^ IL 
1 IS) the learned Judges say “the property acquired by members 1080 
of a Marumakkathayain family by gift from the father is, as 
already observed, treated as common property of the children, Raman 
■who for purposes of beneficial enjoyment of such property, are N j lan \ ut ti 
recognized in practice'as a branch of the original Tarwad,” 
and again further on “ the intention of the father of a Maru- 
makkatayam family, who makes a provision for the adequate 
maintenance oE his children and their mother by giving them 
landed property, is that the donees should enjoy the property 
in common by taking the usufruct of the property jointly, and 
that the property should, in till respects, be subject to the inci¬ 
dents of other similar property held by them as members of the 
Tarwad. This intention has invariably been respected by the 
people themselves, and has come to be regarded as a usage. We 
do not see why the courts should refuse to respect the well- 
known usages of the country.” 

3. According to these principles, it is clear that the 
Makkathayam property given to plaintiffs and their sister must 
be presumed to be for the enjoyment of all the sisters in 
common as a sub-Tarwad, and not as a gift of a share to each 
individual donee. Now it is impossible to conceive the donees 
as members of a Tarwad as required in the leading case, with¬ 
out including in such Tarwad their children, the defendants 1 
to 3. In the Marumakkatliayam system, it is the children with 
their mothers that make the different" Thavalies ” of a Tarwad, 
and not the mothers themselves as distinct from their children. 

That this is the understanding among Marmnakkathayees, is 
clear from the usb of the expression mjOTxmlfcioajJdsie (and 
heirs in succession) ordinarily used in Makkathayam deeds 
and expressly embodied in Exhibit A in this case. The 
question is what is the presumable intention to benefit the 
offspring, and it holds good in the case of a gift by a father to 
his daughter, as in that of a husband to his wife. 

4. Further, the leading case says that Makkathayam 
properties are subject to the incidents of other similar property 
held by them (the donees) as members of the Tarwad, that is, 
as explained in another part of the same judgment, “ the 
manager of such property acts for the benefit and as trustee of 
all parties interested in the property, and is commonly allowed 
the same powers and privileges as the Karuavan of a Tarwad.” 
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CIVIL, “ The senior male member of the sub-Tarwad is the ttamavatt 
loss -of tbs same, having all the powers and privileges of the 
|£ arnavan 0 f all ordinary Marumakkathayam Tar wad, as 
Raman" 1 expressly held in 11 T. L. R. 139, see at page 140. 

Milan kuiti " 5. We, therefore, hold that the Makkathayam gift to 
plaintiffs and their deceased sister enures to the benefit of the 
whole sub-Tarwad consisting of plaintiffs and defendants 

I to 3, and that the 1st defendant as the senior male member is 
the Karnavan of such Tarwad. 

“ 6. Before disposing of the case, we have to decide the 
following points, via., (1) whether the decree-debt was incurred 
for Tarwad necessity; and (2) whether the buildings Nos. 3 to 5 
were put up at the expense of the Tarwad, or by the plaintiffs 
exclusively.. The Iqwer courts’ findings on these points are 
not clear, and the Zillah Judge seems to have ignored, the 
rule as to the burden of proof in such cases laid down ia 

II T. L. R. 139. We, therefore, request the lower courts to 
submit distinct findings on the above issues. The Munsiff 
shall have three weeks, and the Zillah Judge two weeks from 
the date of receipt of records. The parties may be allowed to 
adduce fresh evidence.” 

The findings now returned are concurrent, and both the 
courts find that the decree-debt was incurred for proper 
Tarwad necessity and is binding on plaintiffs, and that the 
buildings were put up at the expense of the Tarwad and net of 
the plaintiffs exclusively. These findings are objected to, but 
there is no tangible ground for any objection at all, and we, 
therefore, accept the findings as correct. * . 

On these findings, the plaintiff’s suit fails. The decree 
of the Zilla Judge is reversed, and that of the Munsiff restored. 
The, 2nd plaintiff,' the special respondent, should pay the 
•special appellant’s costs in all the courts and bear their own. 
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Before Deuxin Bahadur Veneobachariar, Chief Justice, 
and Mr. Justice Hunt. 

A, S. No. 136 of 1079. 

0. S. No. 10 of 1078, Qailon District Cuiirt, 

11th Kanni 1080. 

GOVINDAN KESAVAN—1st Defendant—Appellant. 

EASO MATHUNNi and another—Plaintiff 

and 2nd Defendant—Respondents. 

Mr. E. Ramaieb, and "l . r , ., f . ... 

Mr. S. Muthuswami Iyer, } - Vaklls for A PP ell “ 6 - 

Mr. E. J. John ......Vakil for 1st Respondent. 

Sale—Mortgage right—Mortgagees having defective title — 
No guarantee or promise for refund in case of eviction on account 
of the defective title. 

A the Karnavan of a Marumakkathavam Tarwad, executed a 
mortgage deed in favour of his sons B and C, who obtained possession of 
the properties covered by the deed and who subsequently executed a sale 
of the mortgage right to D. A’s Anandravers sued to set aside the mortgage 
on the ground of want of consideration and obtained a decree. In execu¬ 
tion of that decree, D was evicted from the property, who thereupon sued 
his vendors B and C for refund of the purchase money. 

Held, in the absence of a covenant for title or a promise for the 
repayment of money in case of eviction on account of the'defeotive title, 
the plaintiff is not entitled to a refund, except on the ground of fraud. 

JUDGMENT. 

1. This is an appeal from the decree of the District Judge 
of Quilon allowing in part the plaintiffs snit brought for refund 
of purchase money paid by him, the title conveyed by the 
defendants having proved defective. 

2. , The facts seem to be these:— 

3. The defendants l and 2 are brothers. Their father 
Sankaranarayanan and his next Anandravan executed an Otti, 
Exhibit I, to the 2nd defendant on 5th Edavom 1072 for 2789 
Rasis said to have beeu borrowed tor discharging Tarwad debts 
and other Tarwad purposes. The 1st and 2nd defonuarits 
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CIVIL obtained possession of the property mortgaged. In 1074, they 
1080 sub-mortgaged a portion of the property to plaintiff under 

^—yjj- 7 Exhibit B for 1240 Rasis for discharging' their Tarvvad debts 
Eosavan and for defraying other expenses of their Tarvvad. In 1075, 
Easo t ^ 16 ^ an< ^ 2nd defendants assigned their mortgage right in 
Mathunni. entirety to plaintiff under Exhibit 0 receiving an additional con¬ 
sideration of 1549 Rasis in view to acquire other properties and 
to meet the necessities of the Tarwad. In pursuance of Exhi¬ 
bit 0, the assignment of the mortgage, the properties covered by 
Exhibit I came into.plaintiff’s possession. 

4. About a year and 8 months after the transaction 
evidenced by Exhibit 0 took place, the Anandravers of the 
mortgagors under Exhibit I brought suit No. 266 of 1076 in 
the District Court of Alleppey to set aside Exhibits I and C on 
the grounds that both were fictitious transactions executed 
without consideration and Tarwad necessity. The 2nd defend¬ 
ant was 1st defendant in that suit, bat the 1st defendant, his 
elder brother, was not made a party to that litigation either in 
the original or appeal court. The District Court decreed the 
suit in favour of the Anandravers directing them to recover the 
property on behalf of their Tarvvad with mesne profits and 
costs from plaintiff, who was 2nd defendant therein. The 
plaintiff appealed, and the High Court in A. S. No. 168 of 1077 
found that Exhibit I was made without consideration and 
necessity, but that it was a transaction entered into by the 
father to benefit his son at the expense of his Tarwad, and 
therefore dismissed the appeal. It, however, found that the 
Judge’s finding as to absence of consideration for Exhibit C 
was not necessary for the decision of the case, and accordingly 
expunged it. Exhibit P is the High Court judgment, * dated 
24th Ani 1077. 

5. In execution of the 'original decree in 266 the plaintiff 
was dispossessed of the property in Kumbbam 1077 pending 
his appeal against the said decision. His present suit is to 
obtain a refund of what he had paid under Exhibit C and 
also the costs of prior litigation which were saddled on him and 
interest. The plaintiff asserts in the plaint that 1st and 2nd 
defendants made him believe that they had a good title as Otti- 
dars, and as by their fraud the plaintiff was deprived of thp 
property and made to suffer loss, they are hound to reimburse 
hiuj the sums claimed by-hiip, 
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6. The 1st defendant denies his liability, and says that he 
joined 2nd defendant in executing- Exhibits B and C at the 
instance of plaintiff and 2nd defendant and his father, and that 
he did not give any covenant for title. 

7. The 2nd defendant did not contest the suit. . 

8. The Judge below found that the plaintiff took the 
assignment of the mortgage under I on [the assurance of the 1st 
and 2nd defendants and their father that their title was good, 
bat that the court having found that the mortgagors had no 
title the plaintiff was entitled to recover the purchase money 
with interest and costs. 

9. The 1st defendant appeals, and plaintiff has put in 
objection as to costs of prior litigation and some interest dis¬ 
allowed. 

10. The points argued before ns are, (1) that there is no- 
evidence to show that 1st defendant gave a defective title, and 
(2) that even if there is evidence the plaintiff is not under law- 
entitled to the refund. 

11. On the 1st point Exhibit E, the judgment of the- High 
Court, cannot, we think, be used against 1st defendant, since he 
was not a party to it, and plaintiff says that he did not seek the 
court's aid in making 1st defendant a party to the prior litiga¬ 
tion, because his Vakil advised him against such a step being 
taken. Curiously enough, the plaintiff acting again on the 
advice of hi3 Vakil in the suit 266 of 1076 did not put forward 
therein the allegation that not only the mortgagors under 
Exhibit I, but also their Seshakars, the seniors of the plaintiffs, 
in the said suit assured him of the validity of the mortgage. 
This assurance is now put forward, but neither the father of 
1st and defendants, who is now Jiving, nor any of his Anand- 
ravers, who gave plaintiff the assurance, is called to speak to 
the fact. 

12. In a Marumakkathayam Tarwad, the Karnavan has 
the right to create a charge or execute a mortgage, and when 
junior members question the transaction, it is incumbent on 
the creditor to prove consideration as against them (see- 
19 T. L. R. 265). The 2nd defendant was the creditor under 
Exhibit I, and he failed to prove consideration, or, in other 
-words, the plaintiff who acquired his rights failed to satisfy* 
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CIVIL the court that Exhibit I had consideration. The 2nd defend- 
10S0 ant, it may be noted here, did not also contest the prior suit, 
^but left the plaintiff to fight his own case. Even no w, there is 
.Kesavan no evidence that Exhibit I was passed for considei-ation. 

v - Indeed any attempt to prove that consideration was passed 
Matliunni. for it would be futile. Alienations of Tarwad properties by 
Karnavars in favour of their wives and children are always 
looked upon with a great deal of suspicion, and are subjected 
to a close scrutiny by the courts. The plaintiff was aware at 
the time he took Exhibit 0 that the mortgage under I 
was made by the father, a Karnavan, to his son having the 
appearance of a risky transaction. Even if the parties to I 
had assured him that it was above board, as a prudent man 
parting with hard cash he should have secured a covenant 
for title, since he knew or had reason to know that the 
Seshakars of the Karnavan could sue to set aside I within 
12 years from its date, a contingency which should he guarded 
against. It is only when the transaction goes unquestioned 
for 12 years that it ripens into an indefeasible, title. It is 
quite clear, therefore, tha,t plaintiff entangled himself in this 
transaction with his eyes open, and he is to blame much for not 
securing a covenant for title and quiet enjoyment. 

13. This being the case, the question is whether plaintiff 
is in law entitled to the refund. It is possible, and even 
probable, that the defendants and their father and some of his 
Seshakars under his influence may have assured plaintiff-that 
Exhibit I was passed for consideration, but he should not have 
given any credence to such utterances. On the date of the 
assignment, the defendants had possession under the mortgage, 
and they transferred it to plaintiff, and he too.k it with the 
knowledge of the nature of defendants’ title, which was a 
disputable one. If he bargained for more, he should have 
secured it in his Exhibit C. His failure to get a guarantee 
from defendants or a written promise from them to refund to 
him whs,t he paid in case of deprivation of the property, must 
go against him. 

14. The 1st defendant says that he did not pay any 
consideration for Exhibit I, aud that he had .no interest in it, 
and that he merely joined 2nd defendant in executing C at 
the instance of plaintiff and others. There is not ' even satis¬ 
factory evidence to show that the money received from 
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plaintiff was utilized for the purposes Or benefit of the Tar wad CIVIL 
of 1st and 2nd defendants. In these circumstances, we fail to joso 
see how the 1st defendant can be made liable to plaintiff. 

r Govmdan 

15, As to the legal aspect of the case, we think the Kesavan 
decision in 19 T. h. R. 185 sets out the principles of law Baso 
clearly and should govern this case. Bach case must stand M athunni. 
on its own circumstances, and in the circumstances disclosed, 

•we think the 1st defendant cannot be held to be guilty of 
fraud or misrepresentation. We think it serves no useful 
purpose to discuss the question as to whether Section 55, 

Clause 2, of the Transfer of Property Act should be applied 
and if so under what circumstances and qualifications, or how 
the courts have been construing it in the cases noted at 
foot and others. It is to be understood that we do not 
hold plaintiff as taking the assignment as a speculation. It is 
quite probable that he paid consideration for the assignment, 
but his action in not taking a covenant for title or a promise 
for re-payment of the money advanced by him in case his 
eviction took place at the instance of a paramount title, 
precludes him in the absence of fraud from enforcing his 
claim as againHt 1st defendant. The plaintiff had full know¬ 
ledge of the defective title possessed by defendants, and when 
he lost the opportunity of protecting himself by taking a 
special covenant, it may be deerrted that there was a prima facie 
waiver on his part of any objections to the defects. In the 
particular circumstances brought out in this case, we hold that 
there is neither law nor equity which justifies the order for 
re-paymeut. We, therefore, set aside the decision below, and. 
dismiss the suit, but, iu the circumstances, without costs. 


1 T. L. R. pp. 1 & 69. 14 T. L. R. 109 & 221. 21 Mad. p. 8. 

25 Cal. p. 301. A. S. 230 of 1076. A. S. 221 of 1075. 




214 


SEIiKCT UNREPORTED DECISIONS. 


Before Mr. Justice Govinda Pillai, 
and Mr. Justice Padmanabha Iyer. 

A. S. No. 181 of 1079. 

0. S. No. 16 of 1077, Quilon District Court, 

19th Kanni 1080. 

NARAYANI PARVATHI—3rd Defendant 

—Appellant, 

YEN KITES WAR A IYER ANANTHASUBRAMONY 

IYER and 2 others—Plaintiff and Defendants 1 and 2 

—Respondents. 

Mr. K. Kochukrishwa Marar... Vakil for Appellant; 

Mb. K. G. Sesha Iteb ...Vakil for 1st Respondent. 

Marumukkathayam Law —( alienation ), meaning of— 
Family Karar—Restrictions on alienations on the 'powers of 
Farnavan—Deed executed in excess of the powers—Effect of — 
Presumption. 

Although ordinarily (<$0Q!o means sale, yet it is used in the more 
general sense of alienation inoluding hypothecation also. It is not un¬ 
common to find restrictions oh alienation on the powers of the Kama- 
van in family arrangements in Marumakkathayain Tarwads; and suoh 
restrictions have been recognised and deoreed by oourts. 

See 13 T. L. R. 151; 15 T. L. R. 21; 17 T. L. R1 44. 

Such a restraint or restriction is a partial relinquishment of* his 
rights by the Kamavan in favour of other members of his Tarwad. _-j 
25 Cal. 869, Referred to. 

If a deed is executed in excess of the powers as limited- by an 
express agreement, the presumption is that it has no necessity, and it 
cannot be given effeot to as against the Tarwad. 

JUDGMENT. 

1. This appeal has been preferred by the 3rd defendant. 
The suit which has been decreed by the Zillah Judge in terms 
of the plaint was for the recovery, from defendants and plaint 
properties, of the amounts with interest of two hypothecation 
bonds, Exhibit's A and"B,‘ dated 2nd Edavara 1073 and 17th 
Edavam 1075, executed to plaintiff by Krishnan Narayanan 
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deceased, who was the Karnavan of defendants. The defend- CIVIL 
nuts disputed both the consideration and necessity of the 1080 
plaint hypothecation deeds, as also their and their Tarwad . 

liability for the debts. ShT 

2. The questions for consideration in appeal are:— Venkiteswa- 

(1; Had Exhibits A and B consideration and Tarwad Anantha- 

necessity, and had Krishnan Narayanan authority to sub ^“ ony 
execute the deeds ; and 

(2) To what relief, if any, is the plaintiff entitled. 

3. On the 6th Mithunam 1072 the deceased Krishnan 

Narayanan and the defendants entered into an agreement 
Exhibit I in respect of their Makkathayam properties 
■of which the A schedule hypothecated properties form part ? 
by which separate properties were allotted to Krishnan 
Narayanan and defendants for their enjoyment, and by which 
their power of charging the properties allotted was restricted 
to the amounts of the debts mentioned therein. Exhibit I 
further provided that no debts besides those mentioned therein 
were to be charged on the properties embraced therein, and 
that if Tarwad properties had to be alienated for common 
family necessity, such alienation was to bo made by all of 
them, and was to be invalid if anyone of them was not a 
party thereto. The word used to denote alienation in Exhibit I 
is and it is urged that that word should be understood 

as meaning sale, and that therefore the restriction imposed 
in Exhibit I is only against sales and not against hypothecations. 

Although ordinarily means sale yet construing that word 

in the light of what pi-ecedes and follows it and of the contents 
of the deed the inference is that it has been used by the 
parties in the more general sense of alienation and as including 
hypothecations also. It is not uncommon to find such res¬ 
trictions on alienation on the powers of the Karnavan in 
family arrangements iji Marumakkathayam Tarwad, and they 
have been recognised and decreed by the courts- (T. L. R. 

13 p. 151; 15 p. 21 ; and 17 p. 44). Such a restriction is' not 
a restraint against alienation which cannot be given effect to 
in law as urged by the plaintiff's Yakil. It is a partial 
relinquishment of his rights by the Karnavan in favour of other 
inemb.irs of the Tarwad. The decision reported in 25 Cal. 
p. 869 in au analogous case may also be referred to. It was ’ 
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CIVIL held in that case that the condition in an Ikarnamah executed 
1080 by a Hindu, widow and hor husband’s cousins that leases re- 
lating to her husband’s estate should be executed by mutual 
Parvathi consultation of both the parties, and that if the document be 
Venkiteswa- n °t s 'g ne d and consented to by both the parties it shall be 
ra Iyer void, was not inoperative and effect should be given to it. 
subramony 1 '^ e amoant °f debt due by Krishnan Narayanan and for which 
Iyer. he was empowered to charge the properties in his possession 
is stated in Exhibit I as 4457 fanams. On the date of Exhi¬ 
bit A, the deceased executed an Otti deed also to plaintiff 
Exhibit 0, for 4900 fanams. Exhibit A is for 1600 fanams, 
prior debt, and 350 fanams ready cash payment. Having 
already under Exhibit 0 charged the properties in his posses¬ 
sion for more than the amount mentioned in Exhibit I, 
Krishnan Narayanan, it is ur.ged in appeal, had no power 
to execute Exhibit A. In 13 T. L. R. p. 151 it was held, 
following the decision in S. A. No. 345 of 1068, that it is a 
settled proposition that members of a Marumakkthayam 
Tarwad are competent to enter into agreements placing 
restrictions upon the powers of Karnavan or managing mem¬ 
bers of the Tarwad, and that such agreements bind the creditors 
of the Tarwad, who having express or implied notice of such 
agreement, lend money to the Karnavan. Although it is “not 
established that the plaintiff was present at or took part in the 
execution of Exhibit; I as urged in the lower court (that con¬ 
tention is not now proofed), yet it is admitted that plaintiff 
was aware of Exhibit I when Exhibit A was executed. 
Exhibit A itself refers to Exhibit I aud s'ays that the debt 
found due by Krishnan Narayanan when Exhibit I was" 
executed was 4457 fanams. The plaintiff’s case is that that 
statement is wrong, that the debt which was due to 
him from deceased was 6500 fanams, that Exhibit C was 
executed for 4900 fanams, and Exhibit A for the balance 
1600 fanams and an advance of 350 faDams. Exhibits G and 


H are produced to prove the prior debts. Exhibit G is for 
300 Rs. and Exhibit H for Rs. 200, and bear date respectively the 
3rd Karthikai and 7th Margaly 1072. It is said that besides 
Exhibited! and H, another bond for 430 Parahs of paddy had 
been 'executed by the deceased to plaintiff. That bond has not 
been produced. It is said that it was returned to Krishnan 
Narayanan, but the explanation is suspicious. Why did not 
the defendant retain with liioi the paddy, bond as he kept 
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Exhibits G and H ? The defendants deny Exhibits G and II or ^ IL 
also, but the evidence on record proves them, and they may 1080 
be accepted as genuine. But the evidence in regard to the Naraya n i 
paddy debt is little or nothing. There is in fact no evidence Parvathi 
worth the name to prove the paddy debt. It is urged thaty enki *' eswa _ 
it is not explained how the Rs.500 nnder Exhibits G and H ra Iyer 
with interest came to 4457 fanams, but the same may be said s abiamony 
of the money and paddy debts together, as it is not clear how Iyer, 
they with interest amounted to 6500 fanams. While, therefore, 
finding that Exhibits G and H were genuine, we are not 
satisfied with the truth of the paddy debts. In other words, 
we are not satisfied that the plaintiff has satisfactorily made out 
that Exhibits A and C had consideration except to the extent 
of 4457 fanams, or, at any rate, to the extent of 4900 fanams 
under Exhibit G. It follows therefore that Exhibit A had no 
consideration. Even assuming that Exhibit A had consideration, 
as the deed was executed in excess of the powers of Krishnau 
Narayanan as limited by Exhibit I, the presumption is that it 
had no necessity and it cannot be given effect to as against 
the Tarwad. It is clear from the statement of the plaintiff 
himself that he looked more to the self-acquired properties 
of Krishnan Narayanan for the relization of his debts than 
to his Tarwad properties. The plaintiff knew of, and was 
bound by, the terms of Exhibit I, and he should not have 
lent the 350 fanams ready cash to the deceased without the 
defendant’s consent and participation in the deed, if he wanted, 
to realize the money from the Tarwad properties. The same 
observation applies to Exhibit B so far as the plaintiff seeks 
to charge that debt on defendants and their Tarwad properties 
also. Exhibit B is for 2300 fanams. The money was paid 
before the Registrar who has certified the payment. The 
payment is not now seriously disputed. Exhibit B charges 
the C schedule properties, and it is not disputed that those 
properties were the self-acquisition of the deceased. Exhibit B 
is not shown to have been executed for Tarwad necessity; nor 
had the deceased power by himself to borrow the money 
under B for Tatwad purposes. 

4. This leads ns to the next question, As the result of 
our finding in regard to Exhibits A and B, it follows that the 
lower court’s decree has to be set aside so far as the A schedule 
properties pnd the defendants and their Tarwad properties, are 
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concerned/ and left undisturbed so far as the C schedule pro¬ 
perties and the self-acquired assets of the deceased Narayanan 
are concerned; the question whether the B schedule property, 
Chitty, is self-acquired pr Tarwad property being left open, 
as no issue has been raised nor evidence adduced in regarij. 
thereto. Cost* to follow result in both courts. • 


Btfort Dew an Bahadur Vencobachariar, Chief Justice, 
and Mr. Justice Goffinda Pillaii. 

S. A. No. 258 of 1079. 

A. S. No. 866 of 1078, Trivandrum District Qourt, 

[O. S, 223 of 1077, Trivandrum Principal Munsiff’s Court. 

20th. Kanni 1080. 

NARAYANI BHAGAVATHI— Plaintiff—Special 

; ’ »• Appellapt'. 

1 PARVATHI BHAGAVATHI—1st Defendant 

Special Respondent. 

Hn. K. KocHtrEBis'HNA Marar....... Vakil for Special 

Appellant. . 

Mr. E. J. John......*. .Vakil' for Special 

Respondent. 

• Contract Act, Sections 65 and 70.—Payment into court , 
■under ' Section 307A, C. P. C., to save property ■ from * being sold j 
in auction by person who is the owner of the property on date of 
.sale—Whether voluntary. . 

* Plaintiff and defendants 2 to 4 were members of an undivided Malabar 
Tarwad. Defendants. 2 to 4 hypothecated a common property to 1st 
defendant, who obtained a decree and proceeded to. sell the property in 
court auction. ; Meanwhile plaintiff and defendants 2 to 4 effected *a parti¬ 
tion of the Tarwad property, and the plaint property was allotted to plaintiff 
without any provision being made for the payment »of the decree-debt due 
4© ls^, defendant. Plaintiff paid the decree amount into court undsj 






JUDGMENT, 


1. The plaintiff and defendants 2 to 4 are members of the 
same Tarwad. The defendants 2 to 4 executed to 1st defendant 
a hypothecation deed, Exhibit I, dated 23rd Alpasi 1074, for 
1 OOO fanams, on the footing of which 1st defendant obtained 
decree in 0. S. No. 1073 of. 1075 . (Trivandrum Principal 
Munsiff’s Court). In execution thereof the 1st defendant her¬ 
self purchased the hypothecated properties. 

. 2. On 22nd Kumbham 1075 there was a division in th* 
Tarwad, Exhibit C, under which the plaint properties which 
were put up for sale in, execution were allotted to plaintiff’s 
branch without any provision being made by defendants 2 to 4 
in regard to the discharge of the' decree debt. " 

' 3. In Chingam 1077, the plaintiff deposited the amount 
due to 1st defendant and applied under Section 307A, -C. P. Ci* 
td have the court sale set apide, and this was done. 

'4. The plaintiff sues to obtain a refund of what was paid 
by her with interest on the allegation ,that the hypothecation 
deed I and the decree pas^fed on it are fraudulent, the deed I 
’being unsupported by consideration and Tarwad necessity. 

. 5. . The District Munsiff decreed for plaintiff, but th* 

District Judge on 1st defendant’s appeal held that the payment 
under Section 307 A must be regarded as a voluntary payment,' 
and that plaintiff, could not sue for its. recovery. He therefore 
dismissed the plaintiff’s suit against 1st defendant without going 
into the questions of want of consideration for the bond and. 
fraud set up by the plaintiff. •. 

6. The plaintiff appeals specially. , : - 

7. There can be no doubt that at the time of the court 
sale the .property belonged to plaintiff, it having fallen to¬ 
per share in the partition under Exhibit C. To stop the sal* 
she deposited the amount due to 1st defendant. The - plaintiff 
was interested in making the payment and in preseryiug-th* 
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CIVIL property. It was the duty of defendants 2 to 4 to have made 
1080 provision at the time of the partition for the discharge of 1 st 
Nar^yani ( i e ^ ell ^ an ^ ,s decree debt. In an analagous case, see 22 Oal. 28, 
Bhagavathi the payment made by the plaintiff therein who claimed the 
Parvathi su ^ property to stop its sale in execution was held not to be 
Bhagavathi a voluntary payment, and that the plaintiff could recover the 
amount from the defendants. The plaintiff is therefore 
entitled to get back what she paid, if the plaint allegations are 
true. The District Judge’s view, that the payments nnder 
Section 307A must be regarded as voluntary, cannot be 
accepted in the circumstances mentioned above. 

8. . The District Judge’s decision on this preliminary point 
is reversed, and the appeal is remanded to him for disposal on 
the merits in the light of the observations above made. The 
appellant may get refund of court fee paid on the memo of 
appeal, but the other costs will abide the result. 


Before Dewan Bahadur Vencobachariar, Chief Justice, 
and Mr- Justice Bunt, 

4. S. No, 160 of 1079. 

O. S. No. 123 of 1077, Parur District Court. 

25 th Kanni 1080. 

NARASINGA KAMMATHI GOY1NDA KAMMATHI 

—Defendant—Appellant. 
PARASURAMA JANARDHANA GOKILA and 3 others 
-—Plaintiffs—Respondents. 

Mb. K. Kochukrishna Makar .Vakil for Appellant. 

Mr. V. A- Ramakeishna Iyeb .Vakil for Respondent. 

Commission agent, rigid of—Sale without the knowledge of 
the “principal--Advances by, the agents—Right to recoup from 
the sale proceeds—Authority to revoke the agency.. , 





If the plaintiffs' firm had the authority to sell the goods at their discretion' 
the defendant eannot revoke that authority, 

20 Madras 97, and 1 
17 Bombay 520 ] Referred to. 

JUDGMENT. 

1. Till suit is to recover Rs. 906-7-6, and interest 
thereon Rs. 251-5-6 as due to them from defendants on 
dealings had between the defendants and plaintiffs' firm from 
Thulam 1076 to Kumbham 1077. 

2. The plaintiffs' case is that they agTeed to advanoe 
moneys, paddy and rice tb the defendant to enable him to 
purchase coir-yarn and deliver the same to their firm on the 
understanding that defendant should pay interest at 12 per 
cent per annum on the advances and brokerage at 1 rupee per 
Candy pf coir sold by the firm, besides warehouse rent and 
incidental charges of sale, that although the accounts were 
looked into and the items totalled up, there was no final 
settlement arrived at, and that the sums claimed are due to 
them according to their accounts, after giving credit to the sale 
proceeds of coir delivered by the defendant. 

3. The defendant’s contention is. that he did not promise 
to pay interest or warehouse rent. He admits the agreement 
as to brokerage, and says that the understanding between him 
and the plaintiffs'firm was that the coir-yarn supplied by him. 
should be sold with his consent, that the sale of 49 Candies on 
3riJ Thulam 1077 at Rs. 39 a Candy was unauthorised, that the , 
market price on that day was Rs.50, and that by the plaintiffs' 
wrongful action, the defendant sustained a loss of over Rs.500, 
and that only Ra.237 and odd are properly due to plaintiffs. 
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CIVIL 4. ■ Tile District Judge of Parur decreed for plaintiffs, 

loio and the defendant appeals. 


Kammathi 

Govinda 

Kammathi 


Paraaurama 

Janardhana 

Gokila. 


5. The questions for decision in this appeal qre :— 

(1) Whether or not there was an undertaking on defend¬ 
ant’s part to pay interest and warehouse rent ? 

(2) Whether ot not plaintiffs had the right to sell coir 
delivered by defendant without his consent, and 
whether or not the sale of 49 Candies in Thulam 1077 
was authorised and justifiable ? 


6. The defendant challenged plaintiffs to take oath, or 
abide by his, but the plaintiffs’ Yakil said that his clients were- 
unwilling to accept the challenge. 


7. The 1st plaintiff, as his 1st witness, says that he was 
present when the defendant and his uncle made the contract, 
and that defendant then agreed to pay interest on the 
advances and also warehouse rent for storage of cdfh delivered 
hy the defendant. The defendant has given evidence denying- 
the plaintiffs’ version. There is, however, the evidence of 
plaintiffs’ 3rd witness, who is a merchant like the plaintiffs, 
and the defendant which shows that defendant agreed to pay 
the interest and godown rent at the settlement of accounts. 
The 4th witness says that, if the coir is supplied within a very . 
short time of the advance, interest ig not charged unless^ 
otherwise agreed to. For godown rent, he says, the same 
practice prevails. It seems that defendant supplied goods at 
intervals varying between one and three months, and this- 
being so, there was no good reason why plaintiffs should 
forego their interest. On the. whole, the evidence and 
probabilities seem to support the plaintiffs’ version, and. we 
accordingly decide the first question in plaintiffs’ favour. 

8. The second question is a more important one. It does 
not appear that the defendant placed any limit of price on the 
consignment of 49 and odd Candies. There was no allegation 
that defendant intimated to plaintiffs’ firm that the consign¬ 
ment was not to be sold nnder Rs.oO-a Candy, jior is there any 
good evidence that the sale of the consignment was to take 
place with defendant’s consent and in his presence. In the 
absence of a specific contract, it must be assumed that the 
consignor, defendant, gave the - plaintiffs’, firnj, the, consignees. 
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ample discretion to sell his consignment at the mavket rate. CIVIL 
Of course, the firm could be relied upon to sell the goods at 1080 
.■•.Ivantageous rates, i.e., the best price available in the market, 
i - laintiffs’ firm, having made advances on the consignments, Kammathi 
had an interest in the goods, see Section 202, Contract Act, ■g£ >Y maihi 
and illustrations; and they had the right to re-pay themselves v. 
the advances they had made from the sale proceeds. If the jan^dhana 
plaintiffs’ firm had the anthority to sell the goods at their Gokila. 
discretion, the defendant cannot revoke that authority ; 
sve observations in XX Madras 97 at page 102 and also 
XVII Bombay 520. Now, the plaintiffs’ 4th witness says that 
the market price on the date of the sale of 49 Candies was 
only Bs.39. Some days before that, the plaintiffs’ firm itself 
took 2 Candies out of the consignment for B.s.45 a Candy. 

Hence, it is clear that the plaintiffs were honest in their 
dealings. If defendant really thought of imposing limits as to t 
price and mode of sale of goods, such as his presence and 
consent, he.should have done so expressly, and the plaintiffs 
who hart* made advances would have protected themselves 
against risk of loss. The consignor cannot, unless there is a 
special contract, keep the consignee out of the money he had 
advanced for a longer time than was intended or contemplated, 

• so as to cause the consignee the risk of losing his money. 

Oh a consideration of the facts and the law bearing on the 
question, we are of opinion that the second question must also 
4 be decided for plaintiffs. ‘ 

9. In the result, the decree below is affirmed, and the 
Appeal dismissed with costs. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Fadmanabha Aiyar. 

A, S. No. 345 of 1079. 

0. S. No. 22 of 1078, Nagercoil District Court. 

25th Kanni 1080. 

CHIDAMBARAM PALAN1ANDI—PlaintifE 

—Appellant. 

THE DEW AN OF TRAYANCORE and another 

—Defendants—Respondents. 

Mb. P. Abrahajj .Vakil for Appellant. 

Royal Proclamation of 1070—Interest on loan from temple 
and charged upon properties—Extinguishment of. 

Interest on a loan from a Devaswam fell within the purview of 
the Royal Proclamation of 1070 abolishing Oobhayam Palisa, and became 
extinguished by that proclamation 

JUDGMENT. 

1. The plaintiff is a purchaser of the plaint paddy lands 
from Subramonian Kumaran and others, the Jenmis, under 
a sale deed of 1074. The lands had been subject to an ancient 
charge on account of interest on a Danam of 50Q fanams on 
behalf of a Sirkar Devaswam (Karakandeswaram), and such 
interest (Oobhayam) being realized by the girkar (1st defend- 
dant) at the rate of, 3 Kottahs 10 Marakkals and 24 Nalies of 
paddy per annum along with the Sirkar tax. The plaintiff's 
case is that, notwithstanding the abolition of Oobhayam Palisa 
by the proclamation of the 11th Andy of 1070, the 1st defend¬ 
ant has sold the plaint lands for arrears of Oobhayam from 
1071 to 1075 (356} fanams), under the Revenue Recovery 
Regulation, the 2nd defendant being the purchaser. The suit 
is to cancel the sale and recover the property, and also for 
674 fanams paid nnder protest by the plaintiff for the Oobha¬ 
yam of 1076. The 1st defendant (the Sirkar) contended that 
the plaint lands and the charge oh the same did not fall 
within the purview of the proclamation of 1070, that these 
lands weUe given on gift (Danam) by the registered proprietor 




SELECT UNREPORTED DECISIONS.' 


to the Devaswam. and having thus become Devaswam property CIVIL 
•were re-delivered to the owner as lessee ‘at an annual rent 1080 
of 3* Kottahs 10 ilftrakkals and 2| Nalies of paddy, which rent 
charge is not ’within the proclamation. The 2nd defendant baram 
pleaded a purchase in good faith. Palaniandi 

2. The District Judge upheld the 1st defendants’s con- Tbe ^f Wan 
tention and dismissed the suit. The plaintiff has preferred Travanoore. 
this appeal. 

3. The contention as to a gift of the lands themsulves 
is sought to be based solely on the entry in the Thandapper 
(Exhibit C); which, after naming the lands, continues “this 
land is charged with Oobhayam of 3 Kalans 10 Kurunees 
2^ Nalies of paddy on account of a Danom (gift) of 500 fanams 
to the Karakatideswaravn Devaswam.” The entry very clearly 
shows that the gift was of 500 fanams, and not of any lands 
at all, as supposed by the District Judge, We fail to see 
on what materials the Judge supposed it was the latter; 
neither Exhibit 0 nor Exhibit 2 supports the Judge’s theory 
that’the plaint lands were first given up to the Devaswam 
and then re-delivered to the owner as lessee. The plain 
meaning of the words is that as the owner meant to make 
a gift of 500 fanams to the Devaswam, his name was entered 
as a debtor for that sum, and the plaint lands charged with 
ap annual rent charge of 3 and odd Kottahs as interest on 
the debtor. The effect of the transaction appears virtually 
to be the same as a loan of 500 fanams to recover from the 
Devaswam. The contention of the Head Sirkar Vakil, that 
it amounted to the creation of a perputual rent charge as a 
consideration for the 500 fanams, appears more plausible, but 
is untenable in the face of the recital of the paddy as Oobhayam 
or interest on the 500 fanams, which clearly implies a debt, 
and not the payment of a price. 

4. The proclamation of 11th Ady 1070, cited by the 
Judge below, says that it was thereby intended to abolish 
items of demand recognized in the accounts as loans advanced 
in remote times by the State or Devaswams, and among, such 
items Oobhayam Palisa is expressly named. Even if the 
500 fanams in this, case be capable of differentiation from a 
loan, there can. be no doubt that it was treated as l||m, and 

‘therefore fell within the purview of the proclamation,' 
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5. We, therefore, hold that the claim for arrears from 
1071, the year after the proclamation, was untenable, and 
that, therefore, th& Revenue sale is unsustainable. In reversal, 
therefore, of the lower conrt’s decree, we give one in teruQ3 
of the plaint with eostb in both courts. 


Before Bewan Bahadur Fencobachariar, Chief Justice, 

' and Mr. Justice Padmanabha Iyer. 

S. A. No. 242 of 1079. 

A. S. No. 265 of 1078, Parur District Court. 

0. S. No. 804 of 1077, Moovattupuzha Munsiff's Court. 

25th Kanni 1080. 

PURUSHOTHAMAN PURUSHOTHAMAN NAMBURl 
—Plaintiff—Special Appellant. 
THOMMAN CHACKO and two others—Heirs of deceased 
Defendant and guardian of 2nd Plaintiff 
■ —Special Respondents. 

Mr. E. J. John .Vakil for Special Appellant. 

Jenmi Proclamation—Jenmom lands and lands of ■Jemnis 
~Kanom in respect of lands-not Jenmom—Renewal — Consi¬ 
deration. 

The Jenmi Proclamation applies only to Jenmom lands, and not to 
all lands held by Jenmis under other tenures, such as properties obtained 
by a Jenmi on Thettom from a Devaswam. The irredeembility, which is an 
incident o#. Kanom executed by a Jenmi, attaches only when that TCanom 
is executed fn respect of his Jenmom lands. ■ ■ ' 
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• A Kanom executed by a Jenmi 
Jenmom lands, entitles the tenant to or 
tion for such renewal which depends c 
is the pronfise to pay Adukkuvathu or 
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i in respect of lands that are not CIV’LL 
ne renewal only, and the considers- 
on the circumstanoos of each case 
other Avakasajns on obtaining: the Purushotha- 
man Puni¬ 
sh otham an 

tfambuTi 

Thomman 
Cbackof 


Followed. 
Refered to. 


JUDGMENT. 


1. The plaintiffs, on behalf of the Perumattathu Devaswam, 
sued for the redemption from mortgage of plaint properties 
Xus. 1 and 2. The defendant contended, niter alia, that he held 
tlie properties under an irredeemable Kanom. On the grounds 
that property No. 1 was Pandarapattom, and No. 2 Jenmom, 
that by virtue oE tlie claim for renewal in the deed executed to 
defendant, property No. i was irredeemable, and that partial 
redemption was not allowed by law, the Munsiff dismissed tho 
suit. The Zillali Judge, has upheld that dismissal, but on the 
ground that, although both the plaint properties are not Jenmom 
lands and the plaint mortgage not an irredeemable Kanom, the 
clause for renewal in the deed entitled defendant to one re¬ 
newal, to hold the property for another 12 years which has not 
expired. The 1st plaintiff has preferred the special appeal. 
The 1st respondent has filed an objection memo against the 
Zillali .finding that the defendants' holding is a redeemable 
mortgage. 

2. We will deal with the objection memo first. Property 
No. 1 is admittedly Pandarapattom. Property No. 2 is descri¬ 
bed in plaint as unassessed Pandaravaka Puthuval. Exhibit 5 
is the Kanom deed executed to the original defendant, the 
deceased father of the respondents in special appeal, and bears 
date the 25th Medom lo57. In that deed property No. 1 is 
described as Pandaravaka Pattern, and property No. 2 as 

• Pandaravaka Thanathu. There is nothing to support- the 
Munsiff’s finding that property No. 2 is t-he Jemnom of the plaint 
Devaswam. It is clear, therefore, that both the plaint properties 
are not Jenmom properties,. But it is urged by the respond¬ 
ent’s Vakil that the Jenmi Proclamation applies not only to 
Jenmom lands, but also to all other lands held by tlm Jenmi, 
whatever may be the tenure of the holding. The re8* nden'fi 
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CIVIL Vakil is, however, unable to refer us to any authority in support 
1080 . of his argument. He relies upon the wording of the procla- 
P rusTotha milt ' on hself. But the words used are lands of Jemmis (see _ 
manPura- para ! of the proclamation), and as has to be inferred from the 
shothaman con tents arid provisions of the proclamation, they mean Jenmom 
™ bUn . lands. In 2 T. L. R. 57 it was held that one whose title is 
T <3h m ™o 11 ^ er ' vec * from a Devaswam is not a Jenini under the Royal 
Proclamation. The learned Judges say, in their judg¬ 
ment :—“The next question ia whether the defendant can 
claim the benefit of the Royal Proclamation in bar to tbi 3 
suit for eviction. The plaintiff alleges in his plaint that 

the Jands in- dispute belong to a Devaswam, and that he 
got them as a tenant of the Devaswam or Thettam from that 
institution, which may mean a mortgage, Kanom or sale. The 
defendant not having 'denied this allegation, we must take it 
that the land is held of the Devaswam by the plaintiff. It has 
been held that one whose title is derived from a Devaswam is 
not a Jenmi under the Royal Proclamation. ( Vide A. Si Ho. 
354 of 1046;. The property in question is, therefore, not the 
plaintiff’s Jenmom in the sense in which that term is used in 
the proclamation, so as to make it applicable to the present 
case.” The-observation in 6 T. L. R. page 11, “the plaintiff 
is no doubt a Jenmi, and the land in dispute is Jenmom pro¬ 
perty, but these'alone are not sufficient to hring the document 
within the purview of the proclamation, ” supports the above 
■view. (See also 13 T. L. R. page 118}. Weave, therefore, of 
opinion that the Royal Proclamation, applies only to Jenmom 
lands, and not to lands held by Jenmis under other tenures. 
The irredeemability, which is an incident of a Kanom executed 
by a Jenmi, attaches only when that Kanom is executed iu 
respept of his Jenmom lands. It follows from the above that 
the Kanom executed to the original defendant, Exhibit 5, is a 
redeemable mortgage, and not an irredeemable Kanom. The 
objection memo filed in appeal fails, and is dismissed. 

3. The next question for consideration is whether the 
clause for renewal in Exhibit 5 entitles the tenant to one rene- 
■ wal, or to hold the property for another 12 years. It is urged 
on behalf of the -plaintiffs that the defendants are not entitled 
even to one revewal or to hold the lands after the expiry of the 
mortgage term. Id is also urged-that there is really no clausa 
lor renelj^l in Exhibit 5, -but the wording of the deed, ' 
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msoOifi>-ro«,-> m jbajucol-do 0^'osit;egjr^Cffltnoaia.ooso mf'iaa CIVIL 
(gQiujrn^ aDOol .^nBldjIslanm mja.-eio, disproves the contention- 10S0 
In 11 r..L. R. 195, it was held that the use ol tho expression ^ 
“theKanom may he periodically renewed” on a lease bv a munPuiu- 
non-Jenmi is, in the absence of consideration, for the promise, 
insufficient to entitle the lessee to at least one renewal. But in a lK 
later case, 13 T. L. R. page 11 9, a contrary view was taken. It 
was held in chat case that, in the case of non-Jentnis, the 
clause for Adukkuvathu and renewals may be fully satisfied 
even, by one renewal. 1 he same view was adopted in A. S. 183 
of 10.73 and followed in S. A 128 of 1079, in which both the 
11 and 13 T. L. K. cases are referred to. The learned Judges 
say in the former case. “ This is jlearly a- case ip which the 
stipulation for renewal is satisfied by 12 years’ enjoyment after 
the expiry of the term fixed in the Kanoin deed. In S. A. 159 
of 1077 a different view seems to have been taken. The pre¬ 
vious decisions of this court ou the question at issue are 
apparently conflicting. In I. Li. R. 7 Bom. 109, it was held 
that a covenant in a lease for 99 years made by the East India 
Company to W in 1794, that the said Company, on application 
by the heirs, executors, administrators and assigns of the said 
W would re-grant- and renew the said lease thereby made “on 
the terms and conditions above mentioned &c., “ was not a co¬ 
venant for perpetual renewal of the lease, but a covenant for 
a single renewal only. (See also 2 Hyde 220.) If, in the case 
of a Kanom by a Jenmi, the original consideration paid and 
the stipulation to pay the customary dues are considered as 
sufficient consideration for a perpetual lease, it is not clear to 
ns why the same consideration in the case of a non-Jenmi or 
of non-Jenmom lands cannot be accepted as sufficient consider¬ 
ation for one renewal. The weight of authority and reason is 
in favour of the conclusion that a covenant for renewal in a 
lease does not beeeme a nudum Pactum, when no fresh consi¬ 
deration is promised for the renewal. Whether the promise 
for renewal in any particular case had or had not conisderation 
will also depend upon the circumstances of the case. In the 
present case there is a elapse in Exhibit 5 to the effect that the 
tenant was to -pay Oppnsoochi Avakasams and obtain renewals. 

The defendant was willing and is willing to take a renewal and 
pay the renewal fees. TheZillah Judge says in para 9 of his 
judgment; “ The defendant , has not in this case taken a 
renewal or paid the AvaJbasam. Bat it is deaai® from the 


f 
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CIVIL written staterrfent and from the pleadifigs (issue - paper),, that 
1080 he has all along been ready to do it and that plaintiffs halve 
been unwilling to grant a rene,wal or accept the Avakasams. 
man Puru-The plaintffs had not claimed payment of Avakasams or 
recovery of the property on the ground of non-payment. The 
v . plaintiff was not and is not willing to execute a renewal to the 
Thomman defendants. It is on executing the renewal • that plaintiff can 
Cbacko. . . ' _ 

.claim the renewaL fees. In these circumstances, we are of 
opinion that the promise for renewal in Exh ibit 5 is supported 
by consideration, that defendants are entitled to hold the lands 
for another 12 years from date of expiry of first period, and 
that that period not having expired as yet, the suit for re¬ 
covery of the property is,not maintainable. The plaintiff’s 
special appeal fails, and is dismissed with ousts. 


Before Devum Bahadur Venrobaeho.riar, Chief Jimtice, 
and Mr. Justice Hunt. 

S. A. No. 302 of 1079. 

A. S. No. 277 of 1078, Qnilon District Court. 

O. S. No. 1096 of 1076, Krishnapuram Munsiff’s Court. 

25th Kanni 1080. 

NARAYANAN RAitylAN—1st Plaintiff—Special 

, , Appellant. 

SANKARAN GOYINDAN—3rd Defendant—Special 

Respondent. 

Mr. S. N. Krishna Iter .Vakil for Special 

Appellant. 

Mr. K. Kochokrishna Marar .Vakil for Special 

Respondent. 

Declaratory suit, maintainability—Registered lands — Fattah. 
grant of—Hible and possession with plaintiff. 


| 
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BECISIO 


, Where plaintiff, alleging title and possession in himself in respect CIVIL 
of a registered holding, sued to set aside a Pattah granted to defendants, jjjjjg 

Held , that as the mere grant of Pattah, except in the case of __ '— 
Puthuval lands, creates no new title, and as plaintiffs enjoyment 
interfered with, he is not entitled to sue for a mere declaration. 

•9T. L. R. 33, Followed. 




], The plaint property belonged to the Tarwad of 
(defendants 1 to 3, of which 1st defendant is the Karnavan. 
In 1037 the 1st defendant is alleged to hare sold it to the 
Karnavan of plaintiff’s 6th witness, and on the very same day 
he also sold it to 4th defendant’s brother. The plaintiffs case 
is that ’4th defendant, his Karnavan and himself have been in 
possession since 1037, The Settlement authorities having 
granted Vtie Pattah in favour of 3rd defendant’s deceased 
brother j the plaintiff sues for a declaration of his right, title 
and possession of the plaint 'property, and to have the Pattah 


2. The 3rd defendant contests the suit, and alleges that 
he belongs to Kadaicheri, and defendants 1 and 2 are members 
of Koppara Tarwad, between whom there is no community of 
interest. He asserts that the plaint sale of 1037 is false, that 
the Pattah decision having taken place in 1066 the suit is 
barred by limitation. 

3. The Munsiff tiuds that t he plaintiff and 4th defendant 
have been in possession for over twelve years, that of the two 
sale deeds relied on by plaintiff, Exhibit D, though true, dues 
not relato to the property, while Exhibit E is false and, even 
if genuine, does not cover the suit property. That plaintiff and 
4th defendant’s possession not having been shown to be 
permissive, as contended by the defendants, must presumably 
have been adverse. Hence he gave plaintiff a declaratory 
decree, but as he had uo jurisdiction to cancel the Pattah ha 
refused that part of the prayer. 

4. In appeal, the lower appellate court held that the 
title to the property was with 3rd defendant, and that the 
plaintiff and 4tli defendant’s possession was merely per’ 
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missive. He accordingly dismissed the suit in reversal of the 
1080 Munsiff’s decree. 

Narayanan 5- The plaintiff specially appeals. . . 

Raman q We are of opinion that this, suit is not maintainable. 

Sankaran The plaintiff, being, as he alleges, in possession along with 

Govmdan. defendant, and that possession not having been disturbed, is 
not entitled to the relief prayed for. It was held in 9 T. L. R. 33 
that a person, who says he has the title and is in possession, 
is not entitled to sue for a declaration# The defendant’s bare 
denial of plaintiff’s right is no ground for such a suit. The 
essentials of a declaratory decree, as stated by Mr. Justice 
Collet, have been adopted by this court in 14 T. L. R. 140 
(see also 20 Bom. 798). • 

7. The mere grant of Pafctah creates no new title,.except 
where as in Puthuval lands, such grant alone is the sole 
evidence of title. 

8. The plaintiff’s enjoyment not having been _ intefered 
with, be has no cause of action. The plaintiffls suit .is 

. dismissed on these grounds. The special appeal fails, and is 
dismissed with costs. . ■ - 
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Before Mr. Justice Goninda Pilled, 
and Mr. Justice. Hunt. 


0. M. Appeal No. 24 of 1081. 

A. S. No. 148 of 1080, Nagercoil District Court. 

O. S. No. 474 of 1078, Padmanabbapuram Munsiff’s Court. 
7th Thulam 1082. 

PALANIA PILLAI^PBTCHINATHA PILL AT 

—Defendant—C. M. Appellant. 
MAS ANNA NADAN M00N0DI NADAN 

—Plaintiff—C. M. Respondent. 

Mil E. -J. John- ...Yakil for Appellant. 

Mb. V. A Rajiakrishna Itee. Yakil for Respondent. 


Hindu Law — M-ithiihshara.—Undivided family consisting of 
two brothers—Sale by one of them, of his share of a particular 
portion of the family property outstanding on mortgage, validity 
of—Suit by the purchaser for redemption of one-half of the 
plaint property, maintainability—Court fees. 


An undivided brother of a joint Hindu family governed by the 
Mithakshara school of law has a right to sell the whole of his share of the 
family property, apart from thpquestion as to how the sale is to be enforced 
by the suit of the vendee. 


A suit by the purchaser of a specific portion of the family pro; 
alone from an undivided brother without a suit for a general partitiohA^ 
the whole of the family properties is maintainable, though to satisfy#! 
equitable right of the purchaser, th9 share to which the vendor w 
entitled on partition will have to be incidentally determined after 
all the co-parceners parties, as if the suit was one for partition betw 
co-parceners themselves and court fees must be paid only on the valu^ 
the property, recovery of which is sought by the vendee. 


25. Mad. 690, Followed. 


JUDGMENT. 

1. Defendant and one Ganapathv Pillai were undivided 
brothers of a Hindu family. They jointly mortgaged the 
plaint property which was ancestral to a third party, for 2000 
fanams. After the mortgage, Ganapathy Pillai sold his undivid¬ 
ed half share of the plaint property to the plaintiff. Subse¬ 
quently, the brothers effected a partition ■ of tliuir family 
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CIVIL 


Masanna 

Moonodi 

Nadan. 


properties by which the whole equity of redemption of the 
plaint property fell to the share of defendant, who thereafter 
redeemed the mortgage and obtained possession. Plaintiff has 
brought this suit for redemption of one-half of the plaint pro¬ 
perty on payment of half the mortgage debt. Defendant 
denied Granapathy Pillai’s right to sell his undivided share of 
the plaint property and plaintiff’s right to redeem on the 
strength of the sale. The Mnnsiff held that the sale was valid, 
but that plaintiff’s only right was to sue for a general partition 
of the family properties of the broth efl, and not for the specific 
property under the sale. He dismissed the suit. In appeal by 
plaintiff, the District Judge held that as purchaser, the plaintiff 
had an equitable right to the plaint property, if his vendor 
could be found to be entitled to the same on a partition 
between the brothers at the date of the sale, and that for as¬ 
certainment of such share of Gan apathy Pillai, this suit might 
be tried as one for partition on the authority of 25 M. 690. He 
accordingly reversed the Munsiff’s decree, and remanded the 
case under Section. 533 of the Civil Procedure Code. The 
defendant has preferred this appeal from the order of remand. 
The appellant contends (1) that by Hindu law, one undivided 
co-parcener cannot sell his share of any particular undivided 
property to a stranger ; and (2) that, even if such a sale were 
sustainable, it can be enforced only by a suit for partition of 
all the ancestral properties brought by the vendee on payment 
of court fees on the value of his vendor’s share of all such 
properties. 


2. As to the first point, it is not disputed that the text of 
Hindu law does not authorize alienation of his share by an 
undivided co-parcener. But all the British Indian High Courts 
have sanctioned the involuntary alienation of such share by 
court sale of a co-parcener’s share to ifnforce the equity of a 
creditor of such co-parcener (see Mayne’s Hindu law 6th Edition, 
pages, 466 and 467), and this current of decisions has been 
followed by this court also—(5 T. L. R. 112). 


3. As observed by Mr. Mayne (H. L., 6th Edition, 
p. 459), it is difficult to see why tho principle of equity 
applied to involuntary alienations should not he applied to 
voluntary alienations also, seeing that the co-parcener’s share is 
a vested aud .not ,tn.erely contingent interest (25. M. 690 at 
(16). The Madras and Bombay High Courts have accordingly 
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sanctioned the latter species of alienations also, though not 
the High Courts of Allahabad and Calcutta. The validity of 1082 
such sales was not questioned in 20 M. 243, which held that 
a suit for the vendor’s share in a particular property sold should Plllai 
not be allowed. The latter decision was followed in 38T. L. ft- Petohmatha 
210, in which the learned Judges observed : “It may happen ». 
that in a family partition these items (the items sold by one 
co-parcener) may fall to the 1st defendant’s (alienor’s) share, in Moonodi 
which case the equities between the defendants will adjust lladan ‘ 
themselves.” Thus this gourt has followed the Madras and 
Bombay High Courts as to the right to sell, apart from the 
question as to how the sale is to be enforced by the suit of the 
vendee. We, therefore over-rule the first contention of the 
appellant’s Vakil. 

4. Coming next to the second question, in 13 Mad. 275, 
which was cited in 20 Mad. 243, it was held (following a 
Bombay case) that the proper remedy for a vendee of one co¬ 
parcener was to bring a suit for partition of his vendor’s share 
iu the family property. But in 25 Mad. 690, a Full Bench case 
it was held that the suit for the specific) property sold is maint¬ 
ainable, though to satisfy the equitable right of the purchaser 
the share to which the vendor would be entitled on partition 
will have to be incidentally determined, as if the suit was one 
for partition between the co-parceners themselves. It is not a 
suit for partition or “ Vibhaga ” according to the technical 
sense of the word, in as much as it Will not by itself break up 
the joint ownership or the’ corporate character of the family, 
though for the purpose of ascertaining the vendor’s share, all 
the co-parceners must be made parties to the suit. (See 25 

Mad. 690 at page 717 and 718, per, Bhashyam Iyengar, Judge). „ 

In such a suit, “ if the property Sold can with due regard to the s 

interests of the other ^arers, to the debts due by the family 
and to an equitable allocation of the various items of family 
property to the shares of the several co-parceners, be wholly 
allotted to the vendor’s share, the purchaser will be entitled to 
the whole property which the vendor professed to convey to 
him.” (see Do. at page 716). 

5. Consistently with the view as to the nature of such a 
suit, maintained in 25 Mad. 690, court f&as must'be paid only 
on the value of the ppoporty, recovery of.^hiph is sought by 

/' 
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CIVIL veT1 dee, an d the suit is triable 'by the court which has juris- 
1082 diction in respect of that value , and this is apparently what 
Palania was di reote d to be dune in case - Hence, the Munsiff has 
Pillai jurisdiction to try in this suit incidentally the question of 
Fet P ii°a? ha P a Hiti°n as between all the co-parceners after making them 
v. parties to it. 

jfailan 6. We, therefore, over-rule the second contention also. 

^ada°n di -^ tie or ^ or remand is accordingly upheld, and the Munsiff 
will re-try the case with reference to the observation in the last 
two paras of this judgment. Tin's appeal is dismissed with 
costs (Rs. 10). 


Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Hunt. 

0. M. Appeal Ho. 1 of 1082. 

0. S. No. 99 of 1071, and 60 of 1073, Nagercoil District Court. 
7th Thulam 1082. 

PErHAPERUMAL NADAN YEL AYUDHAPERTJMAL 
NADAN —Petitioner in O. S. No. 60 and assignee-plaintiff 
in No. 98—C. M. Appellant. 
ENAKULAMUTHU VELANDI VADHYAR 

—Plaintiff in O. S. NoD30—C. M. Respondent. 

Me. A. Yenkitarama Iyer .Yakil for C. M.' Appellant. 

Mr. Y. A. Ra max risen a Iyer. ..Yakil for C. M. Respondent. 
Appeal—Application for adjournment of auction sale — 
Order thereon—Sections 238, 288 and 557, C. P. C. 

An order refusing adjourgment, or granting adjournment of execution 
sale, will be appealable under Seqtion 238 only if the order is passed on an 
application fought between the parties or their representatives. 

31 Calcutta 373, Followed. 
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ORDER. CIVIL. 

1082 

1. The appellant has no loam standi. He was lint a party 

to the suit in execution of the decree in which the auction sale perumal 
took place, and the court had a discretion either to adjonrn, or^. ^ ac * ai ^ 
not to adjourn the auction sale on the application of a stranger perumal 
to the suit. Nadan 

2. An order refusing adjournment, or granting adjourn- 
ment, will be appealable under Section 238 only if the order H Velandi 
passed on an. application fought between the parties or their Va| ihyar_ 
representatives (see 31 Calcutta 373). 

3. Ho appeal lies, and hence the appeal is dismissed 
■with costs. We do not think that this is a fit case in which 
the appeal should be treated as a revision petition, and we 
decline to do so. 


Before Sadasiea Aiyar, Chief Justice, 
and Mr. Justice Hunt. 

C. M. Appeal No. 19 of 1081. 

0. S. Ho. 10 of 1081, Hagercoil District Court. 

29th Thulam 1082. 

CHIDAMBARATHAHUVAH MATHEVAH 

—2nd Plaintiff—0. M. Appellant. 
PARVATHI AMMAL SANKARI AMMAL and 3 others 
—1st Planintiff and Defendants 1 to 3—C. M. Respondents. 
Mu. ,V. A. Ramakrisiina Iyek... Vakil for Appellant. 

Mr. K. G. Sesha Iyer .Vakil for Respondents 2, 3 & 4. 

Appeal—Order expunging the name of a party from the 
records as unnecessary—Sections 28 and 357, C. F. C» 
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CIVIL Where the first plaintiff in a suit prayed to have her name ox- 

~ punged from the records, and her prayer was really one for withdrawal 
°f her suit or the suit so far as she was concerned, 

Chidambara- Held , that Section 28, C. P. C., did not apply in that case, that 

thanuvan the order was one that fell within the purview of Section 357, C. P. C.. 
Mathevan aQ( j M sll0 j 1 n0 appea i l ay aga mst that order. 

Parvathi 2 Allahabad 904, Followed. 

Animal 

Sankari 

AmmaL JUDGMENT. 


Hunt J :— 

The 1st plaintiff in 0. S. No. 10 of 1081 on the file of the 
District Court of Nagercoil prayed to have her name expunged 
from the records. The District Judge on 14—4—81 granted 
her application. This appeal is against the lower court’s 
order. 

The ground of the 1st plaintiff’s prayer before the lower 
court was that 2nd plaintiff was an unnecessary party to the 
suit, as the latter was in collusion with defendants 1 and 2, 
and the reliefs claimed by the 1 and 2 plaintiffs were at 
conflict with one another. That, while the suit of 1077 was 
pending, 1st plaintiff was fraudulently made to execute a sale 
to a friend of defendants 1 and 2. 

The 2nd plaintiff, who ‘appeals against the lower court’s 
order, contends that that order is incorrect, and that the 1st 
plaintiff was a necessary party to the suit, and if she was not 
willing to be made a plaintiff she should have been made a 
defendant under Section 28 (32 Br.), C. P. C. 

If the 2nd plaintiff claims^ adversely to both the 1st 
plaintiff and defendants, as seems to be the case here, he 
should certainly not have been made a party (7 W. R. 202), 
much in the same way that where A sues his lessor for 
possession of land, C intervenes claiming it as his, C should 
not be made a party to the suit (15 W. R. 572). 

The facts of the case may he thus summarised :— 

The plaint properties belonged to the Tarwad of one 
Ummini; he sold the properties to 1st plaintiff’s husband in 
1069. Defendants 1 and 2 sued to set aside the sale deed in 
O; S. No. 23 of 1078, aiid it was held that they had no right 
tp impeach the alienation. The 1st plaintiff sues to recover 
possession of the properties. 
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The 1st plaintiff executed the sale deed (alleged to be a c ^p J 
hewtmi transaction) in the name of a third party, who has 1082 
not been made a party to this suit. Both plaintiffs admit that^^^^ 
it was executed benami in the name of the third party. thanuyan 

The 2nd plaintiff got an assignment of the hypothecation v _ 
and sued upon it in 0. S. 72 of 77 and obtained a decree, 

He now wishes to obtain a declaration against defendants 1 Sankari 
and 2 of his right to proceed against the plaint properties. Animal. 

As the case stood, neither of the plaintiffs claim the same 
reliefs. It appears that the 2nd plaintiff, in the lower court, 
put in a petition praying to amend the plaint as the original 
prayer was in the joint, names of 1 and 2 plaintiffs and 1st 
plaintiff was now colluding with the defendants. The petition 
does not state what was the nature of the amendment proposed- 
No order seems to have been passed upon this petition, and 
the petition remains undisposed of still. 

A preliminary objection has been taken on behalf of 1st 
plaintiff that there is no appeal against an order expunging 
the 1st plaintiff’s name from the records. 

The appellant contends that the order was one made 
under Section 28, C. P. C, (32 Br.) and as such is appealable 
under Section 557, C. P. C., (588 Br.), Clause (2). The 1st 
plaintiff’s prayer was really one for withdrawal of her suit 
or the suit so far as she was concerned, and it was held in 
2 All. 904 that such an order is not appealable, i.e., Section 28 
is not a withdrawal section, and does not therefore apply. 

Strictly speaking, the order is one that falls within the 
purview of Section 857 (373 Br.) and as such no appeal will 
lie. 

The appeal is dismissed with costs, its. 7. 

Chief Justice, 

I concur. The lower court will however pash orders on 
the amendment petition put in by 2nd. plaintiff at an early 
date. If 2nd plaintiff wants persons who claim to be interested 
(including 1st plaintiff’s alleged benamidar-vendee) as defend¬ 
ants, there seems no barm in making them defendants or even 
1st plaintiff herself as a -proforma, defendant though she 
disclaims all title. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Ramachandra B.ow. 

C. M. Appeal No. 5 of 1082. 

C. M. Appeal No. 13 of 1081, Quilon District Court. 

C. M. P. No. 1007 of 1081 in O. S. No. 483 of 1079, Quilon 
District Munsiff’s Court. 

25th Vrischigam 1082. 

KRISHNAN EASWARAN—C. M. Appellant 

—C. M. Respondent-defendant. 

NARAYANAN KESAVARU—C. M. Respondent 

—Appellant-Auction-purchaser. 

C. P. C., Section 307A—Application to set aside execution 
sale—Sotice to auction-purchaser—Whether necessary. 

In all cases, the purchaser at a court sale, is entitled to notice of the 
application to set aside the oourt sale, as he is interested in opposing the 
application. 

JUDGMENT. 

1. The petition in the Munsiff’s Court out of which the 
special appeal has arisen was filed by the judgment-debtor 
under Section 3U?A of the Civil Pracedure Code for setting 
aside the sale held in execution of the decree in the above suit, 
the judgment-debtor having paid up the decree amount with 
5 per cent commission, and the sale proceeds into court on the 
3rd Avany 1081, within 30 days of the sale, which had 
taken place on the 5th Audi 1080. Under the civil circular 
of the High Court (No. 67 of 1079) he was directed to pay 
batta for notice to the purchaser alone who was a stranger, 
though under the rules, notice ought also to have gone to the 
other party to the suit. The defendant failed to pay batta for 
notice even to the purchaser, and his application under. 
Section 307A was struck off on 22nd Avany 1081. It might 
be £at once said that though Section 307A does not mention, 
that notice should be given to the purchaser and the decree- 
holder before the sale is set astde, we do not think that the. 
rule of Audi alteram partem was in any way, intended to 
be iguored, and as the purchaser is always highly interested in 




SELECT CXItERiRTEU DECISIONS, 241 ' 

opposing an application under Section 307A, notice ought to CIVIL 
go to him before the sale is set aside. The decree-holder also 1082 

will he, in manv cases, interested sometimes in the sale not ^1"', ’ 

, . ■ , „ Knshnan 

being set aside, (that is, where the sale was for an amount Easwaran 
higher than the amount mentioned in the sale proclamation, so Nar ^ anan 
as to allow him to recover the sale costs also out of the Kesavaru. 
purchase money, the judgment-debtor not being bound under 
Section 307 A to deposit the sale costs also), and in other cases, 
the decree-holder will be interested in having the sale set 
aside against the purchaser as where the purchase money was 
far less than the decree amount. In all cases, as stated 
above, the purchaser is interested, and ought to have notice; 
see 23 Calcutta 39,6 and I C. W. N. page 114. The case in 
1 C. W. N. 161 is against this view, but it gives no reasons; 

(see also 2i Madras 416 at page 417 as to the necessity of 
notice). 

2. The sale was confirmed on 29th Chingam 1081 after 
the defendant’s petition 96 of 1081 was dismissed as said 
above on 22tid Chingam, and sale-certificate was issued to the 
purchaser. Then on the 6th Yrischikam 1081, the defendant 
put in this fresh petition 1007 of JOS 1 under the same 
Section 307A. If this petition is treated as one under 307A, 
it is clearly barred by limitation, as it was put in 4 months 
after the sale. The Munsiff thought that this petition might be 
treated as a petition for review of the petition No. 96 of 1081, 
but as the dismissal of that petition was for default of 
prosecution, the review section may not' apply (see however 
16 T. L. R., Appendix 29, and 18 T. L. R. 67), and even if it did 
apply the grounds for review not being the discovery of fresh 
evidence, it could not be granted by the successor of the 
Munsiff who passed the order, as pointed out by the learned 
Zillah Judge in appeal, unless notice had been issued on th e 
review application by the former Munsiff, which is not the 
case here. If it be treated as a petition for setting aside the 
dismissal for default (Sections 98 hnd 584), then also it is 
barred under Article 135, Limitation Act. The Munsiff, how¬ 
ever, set aside the sale on the ground that no notice is 
necessary, and that the defendant had 3 years’ time to apply 
under Section 307A, though the section itself clearly gives 
only 30 days for putting in such 'application. (The case in 
7 Bombay Law Reporter 264, no doubt, held in a very hard 
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CIVIL case the deposit of money was the principal thing under 
1082 Section 307A, but it over-looks the plain word of the section 
that the application must be within 30 days. Even if the 
Easwaran application can be after 30 days, it should surely be made 
^ *■ before the sale is confirmed and the sale-certificate is issued, 

Kesavaru. and not long afterwards as in this case. The Zillah Judge, on 
appeal, set aside the Munsiff’s order. 

3. In this special appeal by the defendant, the learned 
Vakil for the defendant did not seriously attack the cogency 
of the grounds on which the learned Zillah Judge based his 
judgment of reversal, but took np one now point, namely, that 
the Zillah Judge had no jurisdiction to sit in appeal over the 
Munsiff’s order, as no appeal is provided for by the Civil Pro¬ 
cedure Code, Section 557, against orders under Section 307A. 
This new ground is not even taken in the appeal memo, and, if 
it is valid, there is also no special appeal against the Zillah 
Judge’s order. The defendant’s Vakil, however, asked us to 
treat this special appeal as a review petition in case we hold 
that that the Zillah Judge had no right to entertain, an 
appeal. 

4. As stated already, the decree-holder is in most cases 
an interested party, and it might he argued with great force 
that an application under Section 307A will also come in under 
Section 238(c) just as an application under Section 31 IB. 
India has been held by the Privy Council to come under 
Section 244 of that code, even though the purchaser is a 
stranger (see also 30 Madras 487) (see also S. A. 214 of 1081). 
However, in 25 Bombay 631 and 19 Allahabad 140, it has heen 
held that an application under Section 307A (310 of of B. I.) 
does not come under Section 238 (Section 244) ,• see however 
25 Bombay 418. In 27 Allahabad 263, the Judges held that,- 
even if the decree-holder is the purchaser, an application nnder 
Section 310A (307A) does not come under Section 244 (238). 
It is unnecessary, however, to decide that question finally for 
the case, as it has been held in 16 T. L. R., Appendix 1 that, 
though Section 557, Clause 16, does not provide for an appeal 
against orders under Section 307A, order?) under that section 
should be held to come under that clanse of Section 557, and 

appeal does lie under that section, whether an appeal lies 
or not under Section 238. It might be argued that the court 
has, instead of pointing out to the legislature the necessity of 
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amending Section 557, Clause 16, by adding Seciton 307A 
also to. Sections 291, 309 and 310, taken upon itself the duty 
of the legislature, and created a right of appeal not given by 
the wording of the statute. But, the case in 16 T. L. R., 
Appendix 1, has been followed in numerous cases (see one of 
the recent cases reported in 21 T. L. R. 196), and it is too 
late now to re-consider the decision in 16 T. L. R. 

5. In the result, this special appeal fails, and is dismissed 
with costs. (Ks. 7 fees.) 


Before Mr. Justice Govinda Pillal T 
and Mr. Justice Sunt. 

0. M. Appeal No. 10 of 1082, 

A. S. No. 52 of 1082, Alleppey District Court, 

O. S. No. 79 of 1079, Thirnvella Mtmsiffs Court. 

23rd Kumbham 1082.' 

VARKI MATHU and another—Defendants 

—C. M. Appellants. 

GEEVAREETHU MATHEN—Plaintiff 

—C. M. Respondent. 

Mr. P, K. Ananthanaratana Iter .Vakil for C. M. 

Appellants. 

Mr. E. J. John .Vakil for C. M. 

Respondent. 

Remand—Suit to compel a Ohitty foreman to accept subs¬ 
criptions from the assignee of a subscriber—Maintainability of —- 
A question of law. ‘ 
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CIVIL 


Varkki 

Mathu 


Geevareethu ^ 16 

Mathen. 


Where a person who obtains assignment of a Chitty right from a 
Tiber sues to compel the Chitty foreman to accept subscriptions from 
the maintainability or otherwise of the suit is a question of law. 
e the appellate court is within its right to call for findings on fact, 
iot within its province to direct the lower court to alter the latter’s 
on questions of law. 


JUDGMENT. 


The suit is one to compel the 2nd defendant to receive 
the plaintiff-assignee’s subscription for the 5bh Chitty minus 
the Veethapalisa, or to recover the prior subscriptions with 
interest against defendants 1 and 2. 

The Munsiff, in his first judgment, was of opinion that the 
suit being really analogous to the case of a debtor compelling 
the creditor to accept satisfaction of a debt, the suit was not 
maintainable, and he dismissed the plaint suit. 

The suit went in appeal to Mr. Ramasubiar, 2nd Judge 
at Alleppev. He indorsed the Munsiff’s view generally, but 
held that this principle did not apply to the case of a Chitty 
foreman. Following the ruling in 14 T. L. R. App. 52, the 
lower appellate court held that the suit was virtually one to 
compel the defendants to recognise the plaintiff’s right, as a 
subscriber, and that, as the defendant’s omission to recognise 
that right would occasion loss to the other subscribers, the 
suit was maintainable. It was accordingly remanded for 
a decision on the merits. 

The Munsiff, on remand, recorded his findings on the issues 
raised, but adhering to the views expressed in his first judgment 
as to the non-maintainability of the suit, he again, dismissed 
the suit. 

The District Judge Mr. Anantha Row again remands the 
Buit to the lower court, directing it .to pass a decree on the 
merits, and not on the strength of the lower court’s findings 
on the 3rd and 6th issues. 

The defendants have appealed against the order of remand. 
We think the lower appellate court’s ordeT must be set aside, 
for the second remand under Section 533 is distinctly wrong. 
The question is whether the suit is maintainable or not, the 
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lower appellate court differs from tlio view taken by the 
Munsiff, and while it is within its rights to call for findings 
on facts, it is not within its province to direct the Munsiff 
to alter his decision on question ot law. 

We, therefore, set aside the second order of remand, and 
direct the lower appellate court to proceed with the appeal ou 
its merits, under Section 533, Civil Procedure Code. 

Govinda Piling, J. :— 

I cuucur. 


Before Sadasiva Aiyar, Chief Justice, 
and Mr. Justice liamachandra Row. 

C. M Appeal No. 13 of 1082. 

O. S. No. 27 of Ui79, Quilon District Court. 

28th Kumbham 1082. 

PERUMAN GOVINDAN—1st Defendant 

—C. M. Appellant, 

PERUMAN MATH EVAN—Plaintiff 

—C. M. Respondent. 

Mb. K. G. Sesha Aitar... Vakil for C.'M. Appellant. 

Mr P. Raman Tampi .Vakil for C. M. Respondent. 

G. P. 0., Section 343, Clause B —“ Transfer since the insti¬ 
tution of suit, ” meaning of—Assignment of decree for costs by 
the judgment-debtor. 

The assignment of deoree for costs by judgment-debtor to third 
person after suit comes within the expression, “transfer since the in¬ 
stitution of suit,” under Clause B of Section 343, and thB debtor is not 
therefore entitled to a discharge. 
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CIVIL ORDER. 

1082 

>—■—' l. The petitioner, who was a judgment-debtor in 0. S. 

Govlndan No. 27 of 1079 of the Quilon District Court, applied for dis- 
«• charge under Section 337 of the Civil Procedure Code on 

Mathavan. 13— LI —81. The District Judge posted the application for 
hearing to 25—LI—81, and on that date dismissed it. On 
31—12—81 petitioner applied for a review of that order, and 
that application too was dismissed on 25—4—82. Though 
this purports to be an appeal from the latter order (which 
is disallowed by Section 575 of the Civil Procedure Code), 
the appellant’s Vakil's application to treat it as an appeal 
from the prior order of 25—11—81, owing to a clerical error in 
his appeal petition has been granted seeing that the appeal 
would be within time, if the time occupied in the review be 
deducted as must be done under Section 12 of the Limitation 
Regulation. Hence this appeal must be treated as one from 
the first order, and the question for decision is whether |the 
District Judge ought to have discharged the appellant under 
Section 343. 

2. In order to be entitled to such discharge, the appellant 
must have satisfied the Jiidge on the points marked (a) to 
(d) in the section. The Judge appears to have thought that 
the appellant’s omission to include his ear-rings in tho list of 
properties submitted amounted to a concealment under Clause 
(B) and his transfer of a decree to a third party to bp an 
unfair preference under Clause (C). 

3. The former was an immaterial omission, in as much 
as the petition expressly referred to the ear-rings, and they 
were worn by petitioner and so virtually produced in court 
with the application. As to the latter point, however, we are 
unable to say that the Judge’s view was wrong. The 
appellant admits that he assigned a decree of his for costs 
to a third party, after the institution of the suit. The 
appellant failed to satisfy the Judge that this was not a 
fraudulent preference under the clause, though he had 11 days’ 
time (during which he was in peon’B custody) to produce Ms 
evidence, if he had any. It will be seen that the assignment 
of the decree for oosts comes within the expression “ transfer 
since the institution of the suit ” in Clause (B) of Section 343. 
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4. The appellant’s Vakil now prays for a remand to CIVI1, 
produce his proofs. Even if the appellant were entitled to 1082 
such indulgence, a remand would be practically useless, be- 

cause the maximum period of imprisonment allowed by law Govindan 
<6 months) would expire before he can produce his witnesses -p T v ' n 
in the lower court, seeing that the period of imprisonment Mathevan, 
hitherto under gone amounts to nearly 5 months, and the 
District Court closes within a week. 

5. In the circumstances of the case, we decline to remand 
the case, and dismiss this appeal. We make no order as to 
costs under the circumstances. 


Before Sadasiva Aiyer, Chief Justice, 
and Mr. Justice Bunt.. 

C. M. Appeal No. 12 of 1082. 

0. M. Petition No. 361 of 1082. 

0. S. No. 58 of 1081, Parlir District Court. 

3rd Meenam 1082. 

CHACKO VAEKI—2nd Defendant—C. M. Appellant. 

VARKI TH ART AN—-Plaintiff—C. M. Respondent. 

Me. S. N. Krishna Aitee .Vakil for Appellant. 

Mr. Varghese Chaxdy .Vakil for Respondent. 

Appeal—Order dismissing for default of a petition by 
defendant to be heard after he had been declared, exp arte —■ 
Sections 557, 96 and 103 C. P. C. 

Where a petition put in by defendant praying to be heard after he 
had been declared esparto is dismissed for default, the proper section 
applicable is Section 96, and not Section 103, and no appeal lies against 
that order. 


ORDER. 

The 2nd defendant is the appellant before us. Se 'failed 
to appear on a hearing date before the Zillah Judge in suit 58 
of 1081, and the Zillah Judge had adjourned the hearing of the 
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CIVIL au jt eX p a ,'fc e so f ar as 2nd defendant was concerned. Then on 
1082 25—4—82 the 2nd defendant put in a petition praying that he 

may be allowed to appear and defend the suit and be heard 
Varki i n answer to the suit. When the petition was put in, the 
^ ^ Zillah Judge had not pronounced judgment, and no decree had 
Tharian. been passed in tho suit. 

2. This petition 361/1082 was not to set aside any decree 
in the suit which had been passed already, but to obtain per¬ 
mission to defend the suit before the decree was passed or 
judgment was pronounced. The section th erefore applicable 1 
to the case was Section 96, and not Section K)3 of the Civil 
Procedure Code. The Zillah Judge dismissed the petition 
361/1082 for default, because petitioner did not appear to sub¬ 
stantiate the allegations on his petition. 

3. Under the Civil Procedure Code, Section 557 (on the 
strength of which the present appeal has been lodged), there is 
an appeal against an order under Section 103, but there is no 
appeal provided against an order passed under Section 96. 
The present appeal is therefore untenable and must be dis¬ 
missed. 

4. We were requested to treat this as a revision petition 
, and interfere under Section 568. But we have held (C. M. P. 

,r 133 and 134 of 1082 and see also 15 T. L. R. 56 Appendix, and 
17 T. L. R. Appendix 1) that no revision petition lies when the 
party has other remedies open to him. In the present case, the 
party can apply under Section 103 to set aside the exparte 
decree subsequently passed on the same date '21 Mad. 324). He" 
has also the right to appeal against that decree itself 

5. We dismiss this C. M. appeal accordingly with costs 
(Rs. 7 fees). 
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Before Mr. Justice Gooinda Pilled, 
and, Mr. Justice Hunt. 

C. M. Appeal No. 11 of 1082. 

0. S. No. 90 of 1071, Alleppey District Court. 

C. M. P. No. 382 of 1081, Vycome Munsiff’s Court. 
5th Meenarn, 1082. 

SANK ARAN KUNJAN—Plaintiff—Auction purchaser 
■—C. M. Appellant. 

YARKEY MATHUu A—Defendant—C. M. Respondent. 

Mr. Y. A. Ramakmshna Aiyar .Yakil for Appellant. 

Mr. 0. Abraham .Vakil for Respondent. 


C. P 0., Section 238—Order dismissing a petition by the 
judgment debtor objecting to the execution of the decree—Whether 
appealable or whether a fresh suit will lie—Section 569 0. P. C.- 
Beview of the order—Whether a second review lies. 



17 Madras 399, Followed. 

Held also, that no review lies unless fresh and important matter 
appears to have been discovered, and no second review lies. • 

16 I. A. 104, Followed. 

JUDGMENT. 

Hunt, J :— 

This is an application by plaintiff under Section 569, Civil 
Procedure Code, for the review of an order passed in execution 
admitting a review. 

The present' appellant’s predecessor in title obtained a 
decree iu O. S. 90 of 1071 against the present respondent. The 
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decree (which was for 16500 fanamaa) was transferred to the 
1082 Vycome Munsiff’s Court for execution. A dispute arose in 
^taran execu tion as to whether a certain house had been purchased by 
Kunjan the decree-holder. On 8th Dhanu 1080, the appellant put in 
Varkey a P e t'tion praying to be put in possession of the house. Notice 
Mathula. was issued on that petition. On 7th Meenam 1080, ^respondent 
objected on the ground that there was nothing to deliver, as the 
house had already been removed by the purchaser. On 7th 
Edavam 1080, the petition of 7bh Meenam 1080 was dismissed. 

Two days after, i. e, 9th Edavom 1080, the respondent 
applied for a review of the order of dismissal. Notice was issued 
thereon, and the petition was dismissed on 18th Mithnnam 1080. 

On 20th Mithunam 1080, the respondent applied for stay 
of execution of the decreo, as he wanted to prefer an appeal 
against order passed on petition, dated 8th Dhanu 1080. This 
was similarly dismissed by the then Mnnsiff, Aivadura Iyer, 
who gratuitously offered an opinion that no appeal would 
lie against the order in question. 

Relying on the Munsiff’s advice, the respondent filed a 
£uit O. S. 849 of 1080 to have the execution order passed 
against him under Section 238, C. P. C., set aside. This suit 
was dismissed by Mr. Narayana How (the Munsiff’s successor) 
on 15th Edavam 1086 as being opposed to Section 238, C. P. C, 

Matters did not stop here. The respondent promptly (i. e. 
on 17th Edavam 1081) put in an application for a review of the 
order of 7th Edavam 1080. 

The second Munsiff Mr. Narayana Row, strange to say, 
allowed the review and set aside the order and directed the 
original application to be disposed of on its merits. 

The counter-petitioner (decree-holder) then appealed 
against this order to the District Judge of Parur, who, after 
exhaustively stating his reasons, held that no appeal lay to 
that court, and he accordingly returned the appeal for present¬ 
ation to the High Court, to which court tho appeal lay direct. 

The correctness of the learned District Judge’s v iews as 
to the present appeal lying direct to the High Court, has not 
been called into question. There is, therefore, no reason to 
discuss the point. We think the Judge’s views are correct 
and both .parties have admitted that this is so. ’ 
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There is not the slightest doubt that the dispute originally CIVIL 
fell within the provisions of Section 2:18, C. P, 0-, as it relates to 1082. 
questions arising between the parties or their representatives. Sa ^^ in 
The rejection of the first application of 7th Meenom 1080 Eunjan 
should therefore have been appealed against, and the Munsiff y a “^ ey 
was wrong in suggesting that a separate suit was the proper Mathula. 
coarse open to respondent (17 Mad. 399). 

The first review of the order on petition of 7th Meenam. 

1080 was on 18th Mithunam 1080, and was dismissed. It 
seems to us that even Mr. Aiyadura Iyer had no right to 
entertain a review, as no fresh and important matter appears to 
have been discovered as required by Section 569, C. P. C., or 
570 warranting such review. 

There having thns been one review, it is difficult to know 
under what law Mr. Narayana Row granted a second review e£ 
the order of 18th Mithunam 1080 (see 16 I. A. 104). 

An appeal lay against the order of 18th Mithunam 1080» 
and the respondent might have asked the court in appeal tct_ 
deduct the time taken up by the bona fide prosecution of O. S. 

849 of 1080, under the provisions of Section 14, Limitation 
Regulation, and seeing that the court itself was as much in 
fault as the respondent himself, no doubt, the concession would 
have been granted. It is now too late, as that suit was decid¬ 
ed over ten months ago (15th Edavam 1081), 

For the reasons above stated, we cancel the Musiff’s order 
of 4th Kanni 1082 granting the review, and allow the appeaL 
In the circumstances, we make no order as to costs. 

Govinia Pillai, J. .-— 

I concur. 
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Before Mr. Justice Govinda Pillai, 
and Mr. Justice Muttunayagam Pillai. 

G. M. Appeal No. 17 of 1082. 

A- S. No. 373 of 1081, Nagercoil District Court. 

0. S. No. 467 of 1080, Padmanabhapuram Mnnsiff s Court. 

10th Mithunam 1082. 

KATH1RU MEETHIAN PILLAI MAMMATHU 

ABDULKADIR—Surety of defendants 1 and 2 

—C. M. Appellant. 

Y AIR AVAN PANDARAM ARTJNACHALAM 

PANDARAM—Plaintiff—C- M. Respondent. 

Mr. V. A Ramakeishna Iyer .Vakil for C. M. 

Appellant. 

Mr. K. G-. Sesha Iyer, and ") ...Vakils for C. M. 

Mr. T. R. Reghunatha Iyengar, j Respondents. 

C. P. C., Section 249—The judgment-debtor and his surety —■ 
The, application■ for execution against judgment-debtor — Whether 
a bar to an application against the surety—The contract to 
suffer execution by surety against himself in case of default by 
judgment-debtor—Whether penal—Whether a separate suit 
necessary to enforce such contract. 

Section 249 gives the same remedy against surety as against the 
principal debtor, and the creditor has a right to proceed against both, 
The creditor would not lose his right to proceed against the surety, merely 
because be applied for warrant against the judgment-debtor. 

26 Madras 366, Followed. 

The surety bond is not a oontraot entered into with the judgment- 
creditor, but an undertaking towards the court creating a statutory right 
under Seotion 249, Iot the enforcement of whioh it is not necessary to bring 
a separate suit. 

17 Allahabad 99 at'102, -) 

30 Calcutta 1060 at 1062, and } Referred to. 

13 Madras 1 ) 

JUDGMENT. 

1. This appeal arises from proceedings in execution of 
ihe decree of the Padmanabhapuram Munsiff’s Court in 0. S. 






SELECT UXREPORTED DECISIONS. 


253 


No. 467 of 1080, which was a decree for money against two CIVIL 
defendants. When the 1st defendant was arrested and 1082 
brought before the court on the 24th Karthikai 1081, he g a "thi^ 
put in an application for discharge under Section 367, C. P. C. Meethian 
Pending the disposal of this application, on 5th Dhanu 1081 w Pillai 
he was released on the special appellant offering to be surety Abdulfcadir 
for his appearance under Section 351, the surety bond reciting, .®- 
in the usual way, that the surety had undertaken to produce Pandaram 
the 2st defendant at 11 a. m. on the date to which the enquiry 
under Section 342 stood adjourned (29th Dhanu 1081) and on Pandaram. 
subsequent dates as required, and, in case of default, to suffer 
execution against himself (the surety) for the decree-debt. 

On the latter date (29th Dhanu 1081), as neither party 
appeared, the 1st defendant’s application under Section 337 
was dismissed. On the same day, a petition was put into 
court (purporting to have been presented by the 1st defendant) 
praying for a review of the above order, on the ground that 
the applicant was not able to attend in time, owing to a 
sudden illness on the way. It does Dot appear that the surety 
(special appellant) appeared on that day or mad6 any mote in 
the matter until 2 months after on issue of notice to show 
cause against forfeiture of the bond. The 1st defendant’s 
application for review was rejected on 3rd Hakaratn 1081, 

Notice was then issued to the surety to show cause why 
execution should not issue against him (17th Meenam 1081); 
the lattor appeared and applied for a week’s adjournment, and 
on 22nd Edavam 1081 he offered to produce the debtor, and 
stated that the default on 29th Dhanu 1081 was due to an act 
of God, for which he himself was not responsible. With 
neither of these applications does the surety appear to have 
produced the debtor. The debtor thus kept out of court 
(unless it be thought that ha personally presented the petition 
of review on the 29th Dhanu 1081), and the decree remains 
unsatisfied. The Muusiff disallowed the application for exe¬ 
cution against the surety, but, on appeal by the decree-holder, 
his order was reversed by th e District Judge, ar.d this is a 
second appeal from the latter’s order. 

2. The special appellant’s contentions are :— 

-{)) That the 1 st defendant did appear on 29th Dhanu 108D 
and that such appearance was a substantial, If not 
t literal compliance with the terms of the surety bond. 
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(2) That, even if there was a default, the contract to 
suffer execution is in the nature of a penalty, for 
the enforcement of which a separate suit must be 
brought} and 

(3) That, by subsequently taking out execution process 
against the debtor himself (5th Makaram 1081), the 
creditor is estopped from reverting to the surety 
bond. 

3. The last point may be considered first. It does appear 
that after the default on 29th Dhanu 108 L the creditor applied 
for issue of warrant against the 1st defendant, and that that 
application fell through owing to failure to deposit process 
fees. This was not a striking off of the application for 
execution, as supposed by the Munsiff, and therefore the 
authority cited by him (14 Calcutta 757) does not support his 
order. We fail to see why the creditor should lose his right 
to proceed against the surety, merely because he applied for 
warrants against the debtor himself. Section 249, C. P. C., 
gives the same remedy against the surety as against the 
principal debtor and the creditor lias a right to proceed 
against both. (See 26 Madras 366). 

4. Next as to the 2nd point, it will be noted that the 
surety-bond is not a contract entored into with the judgment, 
creditor, but an undertaking towards the court creating a 
statutory right under Section 249, for the enforcement of which 
it is not necessary to bring a separate suit. (See 17 All. 99 
at page 102, and 30 Calcutta 1060 at page 1062, and 13 
Madras lj. No question of penalty, therefore, arises in the 

5. Coming next to the first question, it is admitted that 
the debtor was not produced in court at 11 a. h. on 
29th llhanu 1081, as ought to have been done under the terms 
of the surety-bond. The petition for review put in on that 
date purports to have been presented by the debtor, but 
beyond the entry in it to that effect there is nothing to show 
that he did appear in court that day. But, even if he did, 
it must have been long after 12 noon, at which hour only we 
find (tfrom the attendance diary) that the court sat that 
day. The court was not by any law or rule of procedure 
bound to wait until the close of the day to see if late corners 


CIVIL 

1082 

Kathiru 

Meethian 

Piilai 

Mammathu 

Abdulkadir 

’ Vairavan 
Pandaram 

chalam 

PandaTam. 
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would put in appearance. Neither was the creditor bound Civri» 
to wait for the chance of the debtor's late appearance after 1082 
the court disposed of the debtor’s petition under Section 337. 

In 14 Cal. 757 it was held; under similar circumstances, that Meethian 
the debtor’s voluntary appearance, not in obedience to the 
bond, or to satisfy the decree liability, but for trying to get Abdulkadir 
rid of it, did not discharge the surety’s obligation to produce ^j^van 
him, followed as it was by tbe debtor’s subsequent disappear- Pandaram 
ance (see page 760 of the Report). . The surety (the special 
appellant) did not appear either to see if the debtor was pre-Pandaram. 
sent in pursuance to his undertaking in the surety bond • 
neither did he produce him at any subsequent date, and the 
decree debt remains unsatisfied. We, therefore hold that, even 
if the 1st defendant did appear on the afternoon of the 29th 
Dhanu 1081, there was in the circumstances a forfeiture of 
the surety-bond. The undertaking in it was absolute to 
produce the debtor at 11 a. m. on the date specified and 
subsequent dates, and not conditional! to produce the debtor 
within a certain time after notice, in which case a notice would 
be necessary (26 Madras 366). By his gross indifference tho 
surety committed default, which was of a nature serious to 
prejudice the judgment-creditor. 

6. For the above reasons, the District Judge's order 
is correct. This appeal is accordingly dismissed with costs 
Rs. 7. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Govinda Pillai. 

C. M. P. Nos. 383 and 494 of 1082 

In S. A. No. 138 of 1082. 

18fch Mithunam 1082. 

Malabar Law—Alienation by Karnavan—Suit to cancel by 
some members — Plaintiff’s competency to withdraw the suit acting 
in conjunction with the alienee in spite of the opposition of other 
members. 

Where a suit is instituted on behalf of a Malabar Tarwad to cancel 
an alienation by the Kamavan and to recover property on behalf of the 
Tarwad, it is not competent for the plaintiffs (some only of the members 
ot the Tarwad) to withdraw the suit when the other members of the 
Tarwad oppose the withdrawal on the ground that the withdrawal is 
prejudicial to the interests of the Tarwad. 

12 T. L. R. 2111 „ , . . 

12 M. L. J. 360 j Re f erred t0 - 

ORDER. 


Govinda Pillai, .J. :— 

1. These petitions have reference to S. A. 138 of 1082, 
which arose from the decree of the Quilon District Court in 
A. S. 147 of 1081, confirming that of the Quilon Munsiif in 
O. S. 944 of 1079 of his file. The suit was brought by two of 
four branches (plaintiffs 1, 2 and 3) of a Tarwad to cancel a 
hypothecation of Tarwad property by five members belonging 
to the other two branches, including the Karnavan (defend¬ 
ants 2 to 6), on the ground of absence of consideration 
and necessity. The plaintiffs have got a concurrent decree in 
both the lower courts, hut when the alienee, the 1st defendant, 
who is the brother-in-law of the Karnavan, 2nd defendant, pre¬ 
ferred a special appeal, the plaintiffs propose by their petition, 
C. M. P. 494 of 1082, to withdraw from the suit. This appli¬ 
cation is opposed by nine other members of the Tarwad, who, 
contending that the application is collusive, apply by their 
petition No. 383 to he made special respondents. 

2. The plaintiffs, who are juniors in the Tarwad, admitted¬ 
ly have brought the suit not on their own behalf but on behalf 
of the Tarwad. If the suit was one for cancellation of an Otti 
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mortgage, on cancellation of the mortgage deed the plaintiffs 
would recover possession on behalf of the Tarwad (12 T. L. R. 
211), when a plaintiff is not suing for himself alone, but for 
himself and others, the latter have a right to impugn a com¬ 
promise by which he proposes to divest himself and the others, 
of the benefit secured by a formal adjudication passed in their 
favour, against the will of the latter (see 12 M. L. -J. R. 36‘>). 
In all such cases there arises a presumption of collusion. In 
the present case, it appears that the plaintiff’s application 
(C. M. P. No. 494 of 1082) is the result of a special Udampady 
behind the back of the petitioners in C. M. P. 383, by which 
some unfair concessions have been made to the plaintiffs. 
This case, therefore, come9 within the principle of the Madras 
ruling above cited. 

3. We, therefore, allow 0. M. P. No. 383 of 1082, and 
disallow C. M. P. No. 494 of 1082. The petitioners in C. M. P. 
No. 383 of 1082 are made co-respondents in the special 
appeal (S. A. No. 138 of 1082). 

Sadasiva Aiyar , C. J. :— 

1. I agree. I was not much impressed with the argument; 
that the petitioners in C. M. P. 383 of 1082 might bring their 
own suit and allow the present suit to be withdrawn. They 
might be barred by res judicata, if they do not show the with¬ 
drawal to be improper. Why again should not further liti¬ 
gation be prevented as far as possible? If, again, the 
Karnavan is impleaded in such suits as representing the 
' Tarwad, all the members including petitioners were already 
parties to the suit though petitioners’ names did not appear 
in the record, and if the explicit disclosure of what is already 
implicitly in existence will bring out the questions in dispute 
clearly and save further litigation, the court has inherent 
jurisdiction to do so. A junior member’s powers to bring suits 
in the interests of the Tarwad does not necessarily imply that 
he or the alienee against whom the suit is brought could 
prevent other members of the Tarwad from having their 
name expressly brought on the record, instead of the name 
of the Karnavan alone appearing as representative of all the 
names of all the members. Further, supposing 2 or 3 junior 
members bring a suit on behalf of the Tarwad, and the 
litigation ends in their favour, but takes several years in the 
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lower courts to terminate, and more than 12 years elapse from 
the date of the disputed alienation and that special appeal 
is pending therein, could the plaintiffs then withdraw the 
suit when other members would be barred from bringing a suit 
of their own ? In short, to allow each junior member to 
bring his own suit and then compromise it at any time, even 
when other members are willing to go on with the suit, will 
merely offer a premium to the Tarwad members to look after 
their own separate gains and act against the Tarwad interests, 
and will lead to endless litigation and enable rich and influen¬ 
tial alienees to injure the 'l'arwad by paying off each member 
with some small sum to meet his immediate private needs 
and creating dissensions among the Tarwad. 

2. As regards the withdrawal petition of the original 
plaintiffs, the withdrawal cannot be allowed, as pointed out 
by my learned brother, so as to affect the Tarwad and the. 
ether members. 


Before Mr. Justice Goomda Pillai, 
and Mr. Justice Muttunayagam Pillai, 

0. M Appeal No. 24 of 1082. 

0. S. No. 632 of 1081, Trivandrum Addl. Mansiff’s Court. 
3rd Karkadakam 1082. 

BOOTH ALIN G-OM NEELACAND AN—Plaintiff 

—C. M< Appellant. 

LAKSHMI PILLAI VYRAMUTHU PILLAI 
and 4 others—Defendants 1, 2, 4, 5 and 6 

—C. M. Respondents. 
Mb. P. K. Kesava Pillai .Vakil for C. M. Appellant. 
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Mis-joinder—Causes of action—Distinct reliefs. 


Suit bya sub-mortgagee against his mortgagor, the first mortgagee, 0^X1/ 
for recovery of money personally and from the property mortgaged on the gootha- 
one hand, and for recovery of property mortgaged from strangers who lingom 
committed trespass upon it, while he was in possession under the sub-Neelacandan 

Lakshmi 

Held, that there is no provision in the code allowing distinct causes Pillai 
of action against distinct set of defendants, that is to say, causes of action Vyramuthu 


in which the defendants a 


t all jointly interested to be united ir 


33 Calcutta 821 at 826, Followed. 

IS T. L. R., Appendix 49, and } rr , ■ ■ 

A. S. Ho, 6 of 1082, j Distinguished. 


• -JUDGMENT. • 

This is an appeal against an order of the Additional 
District Munsiff of Trivandrum directing the plaint, in 0. S. 
No. 632 of 1081 to he split up and filed as two plaints, 
inasmuch as two causes of action against two sets of parties 
were combined together in the same suit according to the 
frame of the plaint as originally filed. 

The appellant’s Vakil contends that the causes of action 
are not distinct; but on the facts as set out in the plaint, it is 
clear to us that the cause of action as against the 2nd and oth 
defendants is without doubt different from that as against 
defendants No9. 1, 3, 4 and 6. 

The plaintiff’s suit as against the latter set of defendants 
is one for money to he recovered from defendants 3 and 4 
and the plaint property. The 6th defendant is the owner of 
the property; the 3rd and 4th defendants are the first mort¬ 
gagees ; the plaintiff is the sub-mortgagee of 3rd and 4th 
defendants; the 1st defendant is 6th defendant’s second mort¬ 
gagee; and the cause of aotiou is the non-payment of the 
money sued for. 

On the other hand, the plaintiff's suit as against the 
first set of defendants (Nos. 2 and 5) is for recovery of pro¬ 
perty from them, and is founded on trespass. The plaint 
allegation with respect to this part of the case is that the 
3rd-and 4th defendants had put plaintiff in possession of the- 
mortgage property in pursuance of (he sub-mortgage, and that 
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CIVIL 

1082 



while plaintiff was in possession thereunder, the 2nd and 5th 
defendants (who are in no way connected with the other 
defendants) took forcible possession. 

We fail to see what there is in common between the 
defendants on the two causes of action above mentioned.. 


Pillai As observed in I. L. R. 23 Calcutta 821 at page 826, 

^ere no provision in the code allowing distinct causes of 
action against distinct set of defendants, that is to say, causes 
of action in which the defendants are not all jointly interested 
to be united in the same sait. 


The cases relied on by the appellant’s Vakil (T. L. R., 
15, Appendix page 49, and A. S. No. 6 of 1082), are distin¬ 
guishable from the present. In those cases, the cause of 
action was single, namely, the right of the plaintiff as a court 
purchaser and the infringement of that right, though distinct 
reliefs were prayed in the alternative, and it was held that 
the reliefs flowed from, and arose out of. the same right. 

We are of opiniou that the Munsiff’s order directing the 
plaintiff to file two separate plaints against the two different 
sets of defendants is, in the circumstances of this case, correct, 
and accordingly dismiss this appeal. There will be no order 
as to costs, as the respondents have not appeared. 
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Before Sadasiva Aiyer, Chief Justice, 
and Mr. Justice Hunt, 

0. M. Appeal No. 22 of 1082. 

0. S. No. 95 of 1081, Neyyattinkara Munsiff’s Court. 

5th Karkadakam 1082. 

AZHAKAN EAOHAMPY—Plaintiff—C. M. Appellant. 

KUMARAN MAD AN and 17 others—Defendants 1 to 18 
—C. M. Respondents. 

Mb. Y. S. Subbamania Aitab .Vakil for 0. M. 

Appellant. 

..Mr. Y. A Ramakbishna Aitak .Vakil for 2nd 0. M. 

Respondent. 

Estoppel — Pleadings—Objection to jurisdiction of the District 
Court—Order of court allowing the objection—Inconsistent plea 
as to jurisdiction in the Munsiff’s Court — Validity of. 

Plaintiff at first presented a suit in the Munsiff’s Court, and, on the 
contention of the defendants as to jurisdiction, the plaint was returned to 
he presented before the District Court. When the plaintiff presented the 
plaint before the District Court the 2nd defendant contended that plaintiff’s 
cdaim was within the pecuniary jurisdiction of the Munsiff. The District 
Judge upholding the contention of the 2nd defendant returned the plaint 
to be presented to the Munsiff’s Court. When the suit came again be¬ 
fore the Munsiff, the 2nd defendant turned round and said that the Munsiff’s 
Court has no jurisdiction. 

H eld, that 2nd defendant was clearly estopped from raising that 
eontentfon after the District Judge, on his contention, had decided that the 
Munsiff had jurisdiction. Both the parties to a suit are bound by an 
order passed in their presence and by the valuation made by the court in 
their presence. It would be impossible to put an end to litigation if parties 
be thus permitted to play fast and loose with their pleadings. 

5. C. L. J. 580, Applied. 

JUDGMENT. 

1. The learned Munsiff returned the plaint to be presented 
to the proper court, simply because the contesting defendants 
alleged that the value of the suit was £more than Rs. 1,000 and 
the plaintiff did nob pay commission fees for finding out the 
value of the portion of items 1 and 2 which plaintiff claimed 
im tke plaint. 
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CIVIL 2, The value put in by plaintiff on his suit was, 

1082 Fs. 

Azhakan (a) Principal mortgage amount in respect of the 

EacHampy document sought to be redeemed 1200 

Kumaran (bj Improvements 4350 

Madan. f C j Survey No. 7/247 included in items 1 and 2 1400 

(d) Buildings on item No. 1 70 


Total 7020 


3. As the 7020 fanams is more than the limit of the- 
Munsiff’s jurisdiction, the plaintiff first brought his suit in the- 
Jhllah Court. That court, relying on 19 1'. L R. 223 (and pro¬ 
perly relying on that decision), held that the value of improve¬ 
ments had nothing to do with the question of jurisdiction 
value so far as the court of first instance was concerned, 
that therefore the real value of the suit was only 1,200 
fanams (principal amount; + 1,400 fanams (value of Survey 
No. 7/247, or 2,610 fanams, which was well within the juris¬ 
diction of the Munsiff. The Zillah Court therefore returned the 
plaint to be presented to tbe Munsiff. 

4. It has here to be remarked that the contesting 2nd 
defendant argued before tho District Court that the claim as. 
presented by plaintiff was within the jurisdiction of the 
Munsiff’s Court. He did not state then that the Survey No. 
7/247-was worth more than 1,400 fanams mentioned in the 
plaint. The Zillah Judge accepted that value [1,400 fanams) as 
the value of 7/247 and returned the plaint to be presented to- 
the Munsiff. This decision of the Zillah Judge was passed in 
a contested proceeding before him, and is binding on both 
parties as a decree. 

5. When the suit came before the Munsiff, the 2nd 
defendant turned round and said that the Mnnsiff’s Court had 
no jurisdiction, as the value of Survey No. 7/247 was Rs. 4,000. 
It seems to us that he was clearly estopped from raising that 
contention after the Zillah Judge (also on his contention) had 
decided that the Munsiff had jurisdiction basing his decision 
on the fact that the plaintiff had valued the land 7/247 at 
1,400 fanams, and the 2nd defendant not only did not object to 
that valuation, but, accepting it, raised the plea that the suit 
was within the Mnnsiff'g jurisdiction. That even a plaintiff- 
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•who accepted and acted on a decision of the court as to juris- CIVTL 
diction would be estopped from questioning that decision even 1082 
by way of appeal, has been bold in 5 C. Tj. J. 580. That parties Jjthakan 
are bound even by erroneous orders in execution passed after Eachampy 
notice, has been held in numerous cases. A fortiori therefore Kul J/ aran 
should both parties be bound by an order passed in their Madan. 
presence and by the valuation made by the court in their 
presence. The Zillah Court had jurisdiction to decide whether 
it had jurisdiction over the suit or not, aud it gave its decision 
after hearing the contentions of both sides, and neither side 
could afterwards be allowed to impugn it except by way of 
appeal. If the 2nd defendant had (as he ought to have done) 
represented to the Zillah Court that, though the compensation 
for improvements should not have been included by plaintiff in 
the valuation of his suit, the plaintiff ought to have valued the 
land 7/247 at Rs.4,000, and that would have brought the suit 
again under the Zillah Judge’s jurisdiction, and that the plain¬ 
tiff ought to have paid court fees on the balance. He does 
not do so, contends before the Zillah Judge that the suit is 
within the Munsiff’s jurisdiction and gets an order upholding 
his contention, puts the plaintiff to the trouble of going to the 
Munsiff’s Court and taking steps to have the plaint presented 
there and the litigation conducted there and then turns round 
saying that he accepted the plaintiff’s valuation of 1,400 fanarus 
for 7/247 merely to mislead the Zillah Court into returning the 
plaint to plaintiff, and that its real value is Rs.4,000, and the 
plaintiff should again be driven like a shuttlecock to the District 
Court. It would be impossible to put an end to litigation, if 
parties be thus permitted to play fast and loose with their 
pleadings. 

6. Though the point was not raised by the respondent, we 
have felt a doubt whether the appeal against the Munsiff’s order 
should not have been made to the Zillah Judge, as the value of- 
the suit in the court of the Munsiff is less than Rs.500 and, as 
the decision in 19 T. L. R. 220 (fixing the High Court as the . 
appellate tribunal in certain suits for redemption brought in 
Munsiff’s Courts) relates only to cases where the Munsiff has 
passed a decree in the suit fixing the compensation«for improve¬ 
ments as a figure which added to the mortgage and other 
amounts increases the value of the subject-matter to a sum of 
over Rs.50u, But, as Sectian 558 says that appeals from orders 
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shall He “ to the court where the appeal would lie from the 
decree in the suit,” and as the Munsiff could not pass a decree 
fixing less than 4350 fanams as value of improvements, when 
plaintiff himself admits that amount to be the Value, we think 
that this miscellaneous appeal was properly filed here. 

7. In the result, the Munsiff's order is set aside, and the 
Muusiff’s Court will dispose of the suit after trial of the issue 
involved in the case other than those relating to value for 
purposes of jurisdiction and court fees. Court fees on the 
memo of appeal will be returned to appellant. Respondent* 
will pay the other costs of appellant (Rs. 7 fees). 


'Before Sadasiva Aiycbr, Chief Justice, 
and Mr. Justice Hunt. 

(4 M. Appeal No. 30 of 1082. 

0. S. No. 736 of lo80, Padmanabhapuram Munsiff’s Court, 
31st Karkadakam 1082. 

NALLAMTTTHU PILLAI TJLAKU PILLAl and another 
—Plaintiffs—C. M. Appellants. 
VENKITESWARA IYER SUBRAMONY IYER 

—Defendant—C. M. Respondent. 

Mr. P. Raman Tampi ..Yakil for C. M. Appellants. 

Mr. V. A. Ramakrishna Iter.. ..Vakil for C. M. Respondent. 

Section 103, C. P. C.—Order setting aside exports 
decree during the pendency of the appeal against the decree .— 
Legality of. 

When an appeal has been duly Hied, the lower Court has, pending the 
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JUDGMENT. CI ^ IL 

1083 

1. The appeal is against the order of the Mtmsiff setting '—^ 

aside tlie decree exparte against the 1st defendant. The Na p^a“ tlm 
plaintiffs are the appellants before us. UlakuPillai 

2. The Munsiff’s decree was passed on 23—4—1082. Venkite- 
Plaintiffs appealed against the decree to this court on g^bramony 
25—7—1082, and pray in their memorandum of appeal (among Iyer, 
other reliefs) for an order directing all defendants including 

the 1 st defendant to pay plaintiffs’ costs. The 1st defendant’s 
application for setting aside the exparte decree as against him 
was made on 27—6—1082. The order to setting aside was 
passed on 7—8—1082, that is, after appeal had been filed in 
this court. 

3. It has been held in 14 M. L. J. page 321 (see 
page 323 et. seq.) that “ when an appeal has been duly filed, 
the lower court has pending the decision of the appeal no 
jurisdiction over the cause, and can, as a rule, pass no order 
thereon.” It is always advisable “ to avoid a conflict of 
jurisdiction and to prevent any action on the part of the 
inferior court which would have the effect of controlling the 
powers of the High Court with reference to the matter 
actually under appeal.” “ There could not be a greater 
absurdity in judicial proceedings than that a cause should be 
proceeding at the same time in the inferior and appellate 
tribunals of the country.” If the 1st defendant “ as a . 
respondent” (in the appeal) “ is in a position to bring before 
the appellate court the matter to be reviewed,” he can never 
be allowed to get an order in his favour from the inferior court 
till the appeal is disposed of. 

4. Hence, though the application in the lower court was 
entertainable, the order passed during the pendency of the 
appeal against the decree (1st defendant being a respondent in 
the appeal) should be and is set aside, and the Muusiff will 
pass fresh orders after the result of the appeal is known. 

Costs to be costs in the cause. 
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Before Mr. Justice Govinda Filial, 
and Mr. Justice Hunt. 

C. M. Appeal No. 5 of 1083. 

0. S. No. 618 of 1082, Padmanabhapuram MunsifPs Court. 

12th Karthikai 1083. 

THANU AITER BHAGAVATHY AIYER 

—Plaintiff—C. M. Appellant. 

VYDIANATHA AIYER VENKATESWARA AIYER 
and another—Defendants—0. M. Respondents. 

'Me. Y. A. Eamakkishna Axyer .Vakil for C. M. 

Appellant. 

Mb. P. K. Kesava Pillai .Vakil for 1st C. M. 

Respondent. 

Tarty—Suit for recovery of money received by defendant 
from Sirkar—Contract between plaintiff and Sirhar—Privity 
of contract — Whether Sirkar a necessary party. 

Plaintiff entered into a contract with the Sirkar (through the 
Peishkar of Padmanabhapuram) for the performance of certain works. 
Defendant received the remuneration for the work from the Sirkar on 
the ground that the Peishkar entered into a similar agreement for the 
same with defendant. Subsequently plaintiff brought a suit for the 

Held, that the Sirkar is a necessary party; there is no privity 
of contract between plaintiff and defendant. 


JUDGMENT- 


Hunt, J. :— 

1. The plaintiff is the appellant. 

2. He brought a suit 0. S. 618 of 1082 against the 
defendant, for a declaration of his right to receive a certain 
sum of money (4727| fanams), which he alleges was due to him 
on a contract entered into between himself and tbe Sirkar, and 
which snm, defendant admits, had been paid to defendant 
by the latter, on the ground that it was he who entered into 
the agreement with the Sirkar. The real dispute is this. The 
plaintiff claims to have entered into an agreement for the 
performance of certain works with the Government (through 
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the agency of the Dewan Peishkar of Padmanahhapnram ClVtr, 
(Dr. Snbramoniya Aiyer). The plaint sum was to be paid for 1083 
the work. The plaintiff claims to have done the work an ^Thanu^Atyer 
sought payment. The Padmanabhapuram Peishkar refused Bhagavathy 
the plaintiff’s claim, and declared that the defendant was the Ai ^ er 
contractor. Vydian&tha 

3. The plaintiff then appealed to the Dewan, who, on Venkate- 
the 14th September 1906, passed a somewhat remarkable swaraAiyer 
order. The order says: “ no definite order can be passed 

in appeal.” The order, however, goes on to s ay that the 
plaintiff must establish his right in a civil suit against 
Ten kites wara Iyer, the defendant. In the meantime f * Vekite- 
swara Iyer, defendant, will be recognized in preference to 
the transactions relating to the contract, even from the date, 
of the commencement of the work to the date of the Dewan 
Peishkar’s order.” 

4. The lower court held the plaint suit in its present 
form would not lie, and returned the plaint for amendment 
and presentation to the proper court by making the Sirkar 
a party. 

5. We are of opinion that the Sirkar is a necessary 
party to the suit. There is no privity of contract between 
the plaintiff and defendant, and the Dewan’s order cannot 
furnish the plaintiff with a cause of action against the 
defendant. 

6. The order itself is inconsistent, for while it professes 
not to decide the question at issue between the parties, it 
virtually upholds the Peishkar’s order in favour of defendant. 

It is argued by the plaintiff that the Sirkar was a mere stake¬ 
holder and in no way interested in the suit; but it appears 
that the Sirkar (for defendant admits it) has paid the sum in 
dispute to the defendant. If the money was wrongfully paid, 
the Sirkar presumably acted tortiously, and the question would 
arise who is to bear the defendant’s costs ? Certainly not 
the plaintiff. 

7. If the plaintiff’s alleged agreement is true, and the- 
Padmanabhapuram Peishkar notwithstanding entered into a. 
similar agreement with the defendant on 26th Vycausy 1080 
fur the same piece of work, it is evident that the Sirkar 
must necessarily explain the situation in order to enable th» 
court to adjudicate upon the rival claims. 
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CIVIL 8. The effect of returning the plaint to plaintiff for 

1083 presentation to the proper court, leaving it plaintiff to make 
TbanuAi er^ e Sirkar a party, will, it is contended, not secure the plaintiff 
Bhagavathy against the bar of limitation, by reason of the fact that the 
Aiy er Sirkar is entitled to three months’ notice under Section 409, 
Vydianatha 0. P. C. The contention appears to be sound. 

Ventate- 9. Where this court directs the Sirkar to be made a 
swara Aiyer defendant in the suit, it is not entitled to the three months 
prescribed under Section 409, C. P. C. Such indeed is the 
effect of the ruling in XVII T. L. R. page 168, a distinction 
being drawn between suits instituted against the Sirkar under 
Section 409 and suits in which the Sirkar was added as a 
party under Section 28, C. P. C. The ruling in 8 T. L. R. 122 
is even more specific, for at page 124 it is observed that the 
two sections read together (i. e., Sections 409 and 28) “ seem 
clearly to allow operation to the former, subject to the provision 
of the latter which gives a wide discretion to the court.” This 
court therein observes that any other construction would be 
to limit the discretion vested in the courts by reason of 
Section 28, 9 Calcutta 271 being in accord with this view. 

10. The reasons applied in these cases hold good with 
equal force to Section 409, C. P. C. 

11 We accordingly hold the Sirkar should be made a 
party to this suit, and the appellant must put in a petition 
to this court within two weeks for that purpose, whereupon 
the case will be remanded under Section 533, C. P. C., to the 
file of the District Court of Nagercoil. 

12. We make no order as to costs. 

Govinda Pillai, J. :— 

I concur. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Muttunayagam Pillai. 

C. M. Appeal No. 29 of 1083. 

A. S. No. 145 of 1082, Alleppey District Court. 

C. M. P. No. 4924 of 1081 in O. S. No. 919 of 1074, 
Kottayam Munsiff’s Court. 

10th Kanni 1084. 

CHERIATHU THOMA—Defendant—C. M. Appellant. 

NARAYANAN KRISHNAN—Plaintiff—C. M. Respondent. 

C. P. C., 309 and 569—Order confirming court sale — 
Review of, when allowed—■Sale held on a wrong date — Whether 
valid. 

The court has no option under Section 309, except to confirm a court 
sale, if no application has been made to set it aside. A review of a con¬ 
firmation order can he entertained only on the ground that the con¬ 
firmation took place before the expiry of the time fixed for an application 
to set aside the sale, in ignorance of an order setting it aside, or pending 
an application to set it aside or other like grounds, and not on the ground 
that it is invalid for irregularity. The holding of a sale on a wrong date is 
a mere irregularity, and will not make the sale a nullity. 

25 Bombay 337, ~i 

14 Madras 227 and [ Followed. 

20 Madras 159, ) 

JUDGMENT. 

1. This is a special appeal against an appellate order, 
which reversed an order passed by the Munsiff setting aside 
(on review) an order for confirmation of a court auction sale in 
execution of the decree in the above suit. 

2. The court auction sale was fixed for 5—5—1081, but 
was held (without fresh proclamation) on 20—5—1081, and 
was confirmed on 26—6—1081 owing to absence of objections 
within the prescribed period of limitation. On 8—10—1081, 
the judgment-debtor put in two petitions, one for setting aside 
the sale, or to proceed of irregularity (Section 308), and the 
other for review under Section 369. The petition under 
Section 308 was dismissed on 14—11—1081, as barred by 
limitation. Somehow the Munsiff granted a review of the sale 
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CIVIL confirmation order, though tliat petition was also put 31 mouths 
1084 after the confirmation, and the Munsiff set aside the con- 

'-' 7 '-' firmation order on the ground that the sale was a nullity, 
Thiraa 11 because it was held on a wrong date. The Zillah Judge 
v - reversed the MunsifPs order. 

N arayanan 

Erishnan. 3 The Zillah Judge has set out the law and facts lucidly 
(though there is a mistake as to the date of sending of notice 
on the review petition), and we agree with his conclusions. 
The court has no option under Section 309, except to confirm a 
court sale, if no application has been made to set it’aside, and 
a review of a confirmation order can be entertained only on 
the ground that the confirmation took place before the expiry 
of the time fixed for an application to set aside the sale in 
ignorance of an order setting it aside, or pending an appli¬ 
cation to set it aside, or other like grounds, and not on the 
ground that it is invalid for irregularity. The holding of a 
sale on a wrong date is a mere irregularity, and will not 
make the sale a nullity (25 Bombay 337 and 20 Madras 159 
and especially 14 Madras 227). 

4. If the sale is not set aside on an application under 
one of the three Sections 307A, 309 and 310 mentioned by 
the Zillah Judge, for fraud, and the grounds referred to in 
O'Kinealy’s Commentary on the Procedure Code, the sale 
ought to be coufirmed. The MunsifPs order setting aside a 
sale once confirmed properly on the erroneous ground that the 
sale was a nullity on account of an irregularity was rightly 
reversed by the Zillah Judge, and we dismiss this C. M. 
special appeal with costs. 
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Before Mr. Justice Hunt, 
and Mr. Justice Sankara Menon. 

C: M. Appeal No. 9 of 1084. 

O. S. No. 69 of 1082, Quilon District Coart. 

24th Makaram 1084. 

KANAKKU YELAYUDHAN KESHAYAN 

—6tli Defendant—C. M. Appellant. 
BENDI KOTHA and 2 others—2 and 4 Plaintiffs and 

4th Defendant—C. M. Respondents. 

Me. Y. A. Rahakkishxa Aiyar .Vakil for Appellant. 

Mb. K. Sankaran Pandai.ay .Yakil for 1 and 2 

Hespondents. 


Mr. K. Kochukrishna Makar .Vakil for 

3rd Respondent. 

Civil Procedure Code, Section 572, Clause 8 — Review, notice 
of — Whether necessary to a contesting co-defendant — “ Opposite 
party, ” meaning of. 

Planitiff obtained a decree on a Chitty sec uiity bond. The rights 
of the defendants inter se over which there was some dispute, was left 
open. On the application of the 4th defendant for a review of judgment, 
the court granted it after giving notice to plaintiff alone under Section 
572, C. P. C. The 6th defendant prayed to have the review re-entertained 
and decided after hearing his contentions. The lower court held that the 
opposite party reterred to in Section 572 is only the plaintiff. 

Held, that ordinarily when a review is admitted under Section 576 
and no order is made by the court admitting the application, restricting 
the extent to which the review of judgment is entertained, the whole oase 
is re-opened, and the parties will thereby he restored in statu quo ante. The 
term “opposite party" in Section 572 must necessarily mean that party whose 
interests are not identical with the petitioner’s own, and not neoessarily a 
plaintiff or a defendant, as the case may be, ranged on the opposite side- 
Hence notice of review should be given to 6th defendant. 

26 Cal. 270, Referred to. 

ORDER. 

1, This matter arises out of an order granting a review 
of judgment in 0. S. 69 of 1082 on the file of the Quilon 
District Court. 
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Civil. 2. The suit was based on a Chitty bond. The lower court 

1084 gave the plaintiff a decree against the hypothecated properties 
—’ and against the assets of the hypothecator, should the former 
Vefayudhan security prove insufficient. The rights of the defendants infer 
Keshavan se, over which there appears to be some dipute, was left 
Bendi^Kotha 0 ? 611 - The 4th defendant, it seems, presented a petition for 
review of judgment, upon which the lower court ordered notice 
to be given to plaintiff under Section 572, and he allowed the 
review and passed a revised judgment, directing plaintiff to 
proceed against items 1 and 3 first before bringing item 2 
to sale. 

3. The 6th defendant thereupon put in a petition to the 
lower court praying to have the review re-entertained and 
decided after hearing 6th defendant’s contentions. Upon this 
the District Judge (Mr. N. Ananda RowJ passed the following 
order:— 

“Section 572, para 8, requires notice to be sent to the 
petitioner, i. e. the 6th defendant’s opposite party, which in this 
case is the plaintiff, and not the 4th defendant. Hence no 
notice was sent to him, nor was any necessary to be sent. The 
petitioner is therefore without locus standi, and his petition is 
dismissed. 22—3—84 ” 

.5. The order is somewhat unintelligible. It does not 
disclose a valid reason for not having given the 6th defendant 
due notice of the review. The Judge says no notice was sent, 
and none was necessary. Yet we find, according to the state¬ 
ment of the 6th defendant, a notice was stuck up to the door 
of some habitation, in which 6th defendant did not reside. 

6 . What we have to see is whether a notice to 6th defend¬ 
ant was'necessary under the provisions of Section 572. 

7. Ordinarily speaking, where a review is admitted under 
Section 576, C. P. C., and no order is made by the courts admit¬ 
ting the application restricting the extent to which the review 
of judgment will [be entertained, the whole case is re-opeued. 
This in substance is the effect of 10 Bombay H. C. 360 and 5 
Calcutta 89. 

8 . If the whole ease- is re-opened, the parties will thereby 
be restoi’ed in statu quo ante, and if as in this case the 6th 
defendant had been a party in appeal, in the absonoa of notice 
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of the restored state of affairs, 6th defendant would virtually CIV ^ [L 
be iu the position of an exparte defendant. Even there “no 1084 
decree shall be set aside...unless notice thereof in writing has 
been served on the opposite party.” (Sec. 109, British C. P. C.) Velayudhan 

“Even where parties have the same interest in a suit «n. ^ 
i. e., where one or more of such parties may sue or be sued, or Ben 1 0 a 
may defend, in such suits, on behalf of all parties so interested... 

...the court shall in such case give.notice.to all such 

parties,” (vide Section 26. 0. P. C.); how much more so where 
there is a conflict of interests, as in the present case, for accord- 
ingto the lower court’s first judgment we find disputes existing 
as between the defendants which need not be here decided. 

9. We may notice that the 4th defendant in his review 
application recognised the conflicts of interests ; for he express¬ 
ly asked that notice be given to plaintiff and 6th defendant. 

10. Wliat the District Judge goes upon are the words :— 

“ no such application shall he granted without previous notice 
to opposite parties.” Similar words occur in Section 109, 

C. P. C. (British). But these words “opposite party’’must 
necessarily mean that party whose interests are uot identical 
with the petitioner’s own, and not necessarily a plaintiff or a 
defendant, as the case may be, ranged on the opposite side. 

They have been thus explained in 26 Calcutta 267 at page 
270: “The parties entited to notice of an application under 
Section 108, C. P. C. are those that come under the description 
of “ opposite party” in Section 109, and they are in our opinion 
such parties to the suit as are interested in opposing the 
application.” That there is some restriction on these' words is 
evident in certain cases, but the present is not one of those. 

12. The appeal must he allowed. The lower court’s revised 
judgment, is set aside, and the review application j will be dis¬ 
posed of de novo after giving fresh notice to the parties 
concerned. We allow Rs. 7 costs to 6th defendant against 4th 
defendant who opposed this appeal. 
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Before SaeLwica Aiyar, Chief Justice, 
and Mr. Justice Hunt. 

0. M. Appeal No. 8 of 1084. 

A. S. No. 332 of 1082, Alleppey .District Court. 

0. S. No. 423 of 1081, Sherthally Munsiff’s Court. 

29th Makaram 1084. 

RAYIRAN SANK A KAN—Plaintiff—C. M. Appellant. 

RATI RAN PARAMESWARAN and another— 

Defendants 1 and 5—C. M. Respondents. 

Mb. E. J. John .Vakil for C. M. Appellant. 

Mb. K. Gf. Sesha A.iyeb....V akil for C. M. Respondents. 

Suit for cancellation of Pattah—Contention that it is Puthu- 
ral—Beryl of Viluyartham from defendant—-Whether Sirkar a 
necessary party—Appeltate court, power of—Impleading of par¬ 
ties. 


Plaintiff sued for cancellation of Pattah granted to defendant in 
Tespect of certain land which he claimed as part of his registered holding. 
The defendant contended that it was Sirkar Puthuval and he was granted 
Pattah after leying Vilayartham. The District Judge reversing the 
Munsiff’s decree, which awarded possession of plaint property to plaintiff, 
remanded the suit for making the Sirkar a party to the suit. 

Held, that the Sirkar is a necessary party. 

17 t! L. R 3 fi} -DtstinffinsAed. 

Held, further , that an appellate court has all the powers of an origi¬ 
nal court, and that the proper order to have passed was for the Judge 
himself to direct the Sirkar to he added as a party and return the plaint for 
presentation to himself after such amendment, 


JUDGMENT. 

1. This appeal is by plaintiff who was directed by the 
Zillah Judge to add the Sirkar as a party to the suit. The 
Zillah. Judge reversed the Munsiff’s decree which awarded 
possession of the plaint land to plaintiff, and remanded the suit 
to the Munsiff in order that the Sirkar might be made a party 
in the Munsiff’s Court, and the plaint returned by that court 
for presentation to the Zillah Judge’s Court. 



sEM'iri' rN-RK['oin'f.r> ueceston's. 


2. The questions for disposal are :—(a) Is the Sirkar 

a necessary or desirable party to the suit '! ( h ) Are the Zillah 1084 
Judge’s directions legal and proper ? Rayiran 

3. The plaint; land is alleged by plaintiff to he part of his v. 
registered holding, though it appears from Exhibit IV (Settle- R p^ a _ n 
merit decision in defendant’s favour) that plaintiff was willing meswaran. 
to get a Pattah from Government for the land, if the Settlement 

Officer decided that it was Sirkar Puthuval land. The defend¬ 
ant contended that it was Sirkar Puthaval land, and the Sirkar 
upheld defendant’s contention and gave the land to the defend¬ 
ants after realising Vilayarthain (the price of the laud as 
waste land). Thus it is clear that the Sirkar, who would have 
to refund the Vilayaratham if the land was not Sirkar waste 
land are deeply interested in the decision of that question, and 
if they are not made a party to this suit, so that die common 
contention of the Sirkar and the defendant might, once for all 
be decided in this (suit, the same question might have to be- 
litigated between the defendant and the Sirkar in another 
suit, or between the plaintiff and the Sirkar even in a third 
suit. In the case in 16 T. L. B. 39, the Sirkar would not 
have been affected whether plaintiff or defendant succeeded- in 
the suit as the land was already registered land and hence it 
was held that the Sirkar was not a necessary party. The case 
in 17 1’. L. R. 8 also hold that “ except in the case of unregis¬ 
tered land,” the Government was not a necessary party to a 
suit between private persons as to title to land, and hence that 
decision also does not apply to this case. 

We, therefore, uphold the Zillah Judge’s view that it is- 
desirable to have the Government as a party-defendant; on- 
the record. 

4. The Judge, however, need not have remanded the suit.. 

An appellate court has all the powers of the original court 
and the proper order to have passed was, for the Judge himself 
to direct the Sirkar to be added and return the plaint for 
presentation to himself after such amendment. We will our¬ 
selves do what the Zillah Judge ought to have doue, and we 
direct that the plaint be amended by the office at once by the- 
addition of the Sirkar as a party-defendant, and on such 
amendment being made, the plaintiff will take back the plaint 
to be presented tu the proper court after making only such 
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alterations and additions therein as are consequent on the 
addition of the new party. There will be no order as to the costs 
of this G. M. appeal. The costs in the lower courts till now will 
abide the event. 


Before Sadcr.riva Aiyer, Chief Justice, 
and Mr. Justice Bunt. 

C. M. Appeal No. 10 of 1084. 

C. M. P. No. 1 of 1081, Alleppey District Court. 

12th Kumbham 1084. 

ANTHAI JOSEPH (minor) represented by VALSIYAN 
ROKI—Plaintiff—C. M. Appellant. 

ANTHAI DOMJNIKOSE—Defendant—C. M. Respondent. 

Mr. E. J. John .Vakil for 0. M. Appellant. 

Mr. K. Kochukrishna M»eak..V akil for C. M. Respondent- 
Guardian and Wards Regulation [I of 1077, Sec.tions 4 
and 5 — Applicability of—Syrian Christians—Appointment of 
same guardian to person and property of minor—Whether 
valid. 

When the maternal uncle of X, a minor, applied to the District 
Court to be appointed guardian of the person and property of X, the 
District Judge, relying on Section 4 of Regulation II of 1077, ordered 
that a stranger cannot be appointed to act jointly in management of 
the undivided property with a co-paroener of the minor. 

Held, that the restriction of the prohibition to persons governed 
by the Hindu Law, and even among those to persons governed by only 
two of the schools of law shows that the Legislature did not intend to 
prevent courts from appointing guardians to the property of a minor 
governed by any other school of law. The principle underlying Section 
4 does not apply to Syrian Christians. 
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JUDGMENT. CIVlr * 

1084 

1. Under the Guardians and Wards Act, the appellant ^—•> 
applied to the Zillah Judge to be appointed guardian of his 
sister's son (a minor about 11 years old on date of petition) v. 
both as regards the person of the minor and as regards his Do minikosei 
share of the properties left by the minor’s father. The 
counter-petitioner is the minor’s half-brother who is aged 39. 

The petition was granted so far as the guardianship of the 
minor’s person was concerned, but the Zillah Judge dismissed 
the petition so far as it prayed for guardianship of the minor’s 
properties on the ground that under the “ principle underlying 
the explanation to Section 4 of the Guardians and Wards 
Regulation (II of 1077), it would be inconvenient to admit 
a stranger like the applicant to joint management of the 
undivided property with the counter-petitioner.” 

2. Section 4, following Section 3, seems to refer to 
appointments by will or other instruments of guardians by 
persons who acquire, give or leave property for the benefit 
of the minors. Even if it governs the court’s powers that 
explanation merely says that a guardian cannot be appointed 

to the property of a minor who is a member of a joint family , 

governed by the Mitakshara law or by the Marumakkathayam 
law and possessed of no separate property. The restriction 
of the prohibition to person governed by only the Hindu law, 
and even among these to persons governed by only two of the 
schools of that law, shows that the Legislature did not intend 
to prevent courts from appointing gnardians to the property 
of a minor governed by any other school of Jaw. The 
paramount consideration for the court in exercising its 
discretion is shown by Section 5, which says that the court 
may appoint where “ it is satisfied that it is for the welfare o£ 
the minor. The lower court has not gone into the question 
whether it will be for the welfare of the minor that a guardian 
should be appointed for his property. It does not at all follow 
that on such appointment the guardian will be entitled to 
joint management” with the counter-petitioner of the pro¬ 
perties belonging in common to the minor aud the counter- 
petitioner. 

3. The minor and the counter-petitioner in this case are 
Syrian Christians, and there is no question of survivorship 
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CIVIL as ; n the case of a Mitakshara Hindu family (or disability to 
1084 partition without the consent of all the members and survivor- 
ship as in the case of families governed by Marumakkathayaru 
Joseph and the principle underlying the explanation to Section 4 

Atithai * liiS n0 a PP'' cat; ‘ on this case. (See also 14 T. L. R. 98 as 
Dominikose.regards the difference between joint ownership in Mitakshara 
and Marumakkathayam family and undivided ownership 
among Syrian Christians). The counter-petitioner has no legal 
right of management of the family properties simply because 
he is the eldest member. The petition contains allegations of 
the counter-petitioner that he is not looking after the main¬ 
tenance or education of the minor. Section 29 of the Act says 
that a guardian appointed by the court shall, (e) “ apply for the 
maintenance, education and advancement of the ward such 
portion of the income of the property of the ward, as the 
court from time to time directs &c.” It may be very much 
for the ward’s benefit to have hi's education conducted under 
the court’s eye. There are also allegations that the counter- 
petitioner is using the ward’s share also of the income of the 
undivided properties to purchase properties in the name 
of the counter-petitioner’s children, and that he keeps no 
accounts. 

4. The lower court’s order refusing to appoint guardian 
of the minor’s property is set aside, and the case is remanded 
for the lower court to try and consider the question of the 
minor’s welfare and pass fresh orders. The appellant will 
get the costs of this appeal from the respondent. (Its. 7 fees.) 
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SEI.Ki’T rXliKl'OUTKb 
Before Sudaxica. Aiyer, Chief Justice, 
and Mr. Justice Hunt. 

C. M. Appeal No. 7 of 1084 
C. M. P. No. 126 of 1084 in 0. S. No. 85 of 1082, 
Trivandrum District Court. 

13tli Kuinbham 1084. 

K. KAMAVARMA KOIL THAMPDRAN 

—1st Defendant.—C. M. Appellant. 
PETHACH1 CHETTIAR RAMASWAMI CHETTIAR 
—Plaintiff—C. M> Respondent. 

Me. S. N. Krishna Iyer .Vakil for C. M. Appellant. 

C. P. C., Section 34$—Application by insolvent judgment- 
debtor for discharge—Bud faith—Conduct of the judgment- 
debtor subsequent to the decree—Discretion of the court in the 
matter of discharge. 

The judgment-debtor prevented the decree-holder from at once 
sending him to jail by promises (of raising money and paying him) from 
time to time, and after being allowed to remain out of jail for more than 
six months on the strength of such promises, put in his application for 
discharge under Section 343. 

IIeld, that the judgment-debtor is guilty of bad faith in presenting 
the application, and even if the judgment-debtor had fulfilled all the 
conditions mentioned in Section 343, the court has a discretion in the 
matter of his discharge. 

JUDGMENT. 

1. The petitioner in insolvency in the lower court is the 
appellant before us. 

2. The lower court says in one place that petitioner by 
his conduct “ is estopped in putting in” such an application. 
What it really means seems to be that the petitioner has (in 
the language of Section 343 of the Civil Procedure Code), 
“committed” an “act of” gross “bad faith” regarding the 
matter of the application. He prevented the decree-holder 
from at once sending him to jail by promises (of raising money 
and paying him) from time to time, and after being allowed to 
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CIVIL remain out of the jail for more than six months on the 
1084 strength of such promises, put in this application. 

K^Raina- 3. We think that the petitioner has been guilty of 
\&naa. Eoil u ba( j and even if the petitioner has fulfilled all the 

conditions mentioned in Section 343, the court has a discretion 
Pethaohi j the matter of his discharge, for the section says that in such 
Chettiar , , . , „ , , .. , ,, 

Eamaswamicase, “the court may order his discharge, ana not shall 
Chettiar. or( j er ” « If the court is not so satisfied” on any of the points 

including his good faith “ it shall make an order rejecting the 
application/'’ 

4. This appeal is not sustainable, and is dismissed. 
There will be no order as to costs, as the respondent does not 
appear. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Sankara Menon. 

Criminal Proceedings No. 296, dated 9-11-1083. 

Criminal Breach of Contract Regulation II of 1080 —• 
Advance of money by way of loan, subsequently agreed to be 
treated as having been received for work—Whether an advance 
under the Regulation. 

A man who has received a loan not on account of work, but who 
afterwards agrees to treat the money as received for work, will not coma 
under Section 3 of Regulation 11 of 1080. 

Read again calendar and copy of judgment in Criminal 
Case No. 145 of 1083, on the file of the First Class Magistrate 
of Peermaad. 

The accused has been convicted of criminal breach of 
contract under Section 4 of Regulation II of 1080, and ordered, 
to re-pay to the cumplainaut within 21 days the advance 
of Rs. 15. 

On perusal of the calendar and copy of jnudgment, one 
of us passed the following order on 17th Meenara. 

“ I don’t know if a man who has received a loan not on. 
account of work, but who afterwards agreed to treat the 
money as received for work, will come under Section 3 of 
Regulation II of 1080. Send for the records, and post before 
a bench.” 

A Division Bench of this court again passed the following 
order on the 6th ultimo. 

“ Notice to the complainant and accused. Let further 
orders be stayed by the Magistrate pending disposal of this 
revision proceeding. 1 ' 

Read also the records of the case called for. Both the 
complainant and accused have not appeared in pursuance of 
the nutices served on them. 


ORDER. 

Following 16 Bombay 368, we set aside the Magistrate's 
order, and direct the cum plaint to be dismissed. 
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Before Sadasica Aiyar, Chief Justice , 
and Mr. Justice MuttunayagUm Pillai. 

Criminal Proceedings No. 33S, dated 14-12-1083. 

Criminal Procedure Code, Sections 374 and 375—High 
Court, interference by—Bail required by a Police Officer- 
High Court's order not to prejudice the accused. 

Section 375, Crl. P. C., enables the High Court to pass bail orders 
even before the Polioe produces an accused before a Magistrate, but the 
order passed by the High Court should not affeot at all the trial of the 
accused before the Magistrate on the merits, or the Magistrate's powers 
under Seotion 374, Crl. P. G., paras 2 and 3. 

Read Criminal Miscellaneous Petition No. 382 of 1083, 
presented by Vakils Messrs. E. J. John and V. A. Rama- 
krisbna Iyer, on behalf of S. Krishnaswamy Iyer, Hundi 
Merchant, Chalai, arrested in connection with the Chalai riot 
cases, praying for the release of the said Krishnaswamy Iyer 
on bail. 

Read also certified copy of the petition, presented by 
these Vakils, on behalf of the said merchant, to the special 
First Class Magistrate of Trivandrum for the same purpose, 
and of the special Magistrate’s order thereon, dated the 
10 th instant, rejecting the same. 

Heard the arguments of the petitioner’s Vakils, and 
the Assistant Head Sirkar Vakil, Mr. S. T. Viraraghavachariar 
for the Sirkar. 


ORDER. 

1. We have heard both sides fully. 

2. As Section 375, Crl. P. C., allows the High Court 
to interfere “in any case,” and refers also to interlerence 
with " the hail required by a Police Officer,” we have power, 
even before the Police produces an accused before a Magis¬ 
trate, to pass bail orders. 

3. We tbink that at present the accused may be let on 
hail on a cash security deposit of Rs.2,000 (two thousand 
rupees), and on the undertaking of two sureties each for 
Rs. I,5u0 (one thousand and five hundred) to produce- him 
■whenever culled upon. 
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4 We said in oar order on a similar petition (CrL M. P..CRIMINAI, 
359 of 1083) that our order for bail “should not affect at all 1083 
the trial of the accused before the Magistrate on the merits, 
or the Magistrate’s powers under Section 374, Crl. P. C., No. 335. ‘ 
paras 2 and 3. To put the matter still more clearly, the 
Magistrate before whom the accused might be charged, can, 
at any stage of the inquiry before him cause the accused, who 
has been released on bail under onr present order, to be 
arrested and committed to custody, if during the course of 
the inquiry he thinks it desirable to do so in his discretion* 
which of course will be a judicial discretion. 


Before Hr. Justice Mutiunayagam Pillai, 

* and Mr. Justice Sanhara Mtnon. 

Criminal Proceedings No. 341, dated 17-12-1083. 
Adultery—Evidence of actual sexual intercourse — Circum *- 
stantial evidence. 

It is not always possible to adduce direct evidence of actual 
sexual intercourse. It has often to be inferred from circumstantial 
evidenoe. 

Read Criminal Miscellaneous Petition No. 257 of 1083, 
presented by 9 akil Mr. K. Cr. Sesha Aiyer on bebalf of com¬ 
plainant in Criminal Case No. 74 of 1083 oh the file of the 
First Glass Magistrate of Padmanabhapuram,. praying for 
revision of the Magistrate’s order acquitting the accused under 
Section 235 of the Code of Criminal Procedure. 

Read also the records of the case called for,, and heard 
the arguments of Yakil Mr. P. K. Ananthanarayana Aiyer for 
the Petitioner’s Vakil, and Vakil Mr. V. A. . Ramakifishna Aiyer 
for the first accused. 
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CRIMINAL ORDER. 

1083 

Proceedings The accused No. 1 in this case was charged with the 
No. 341 offences of adultery (Section 500, T. P. 0.) and enticing away 
a married woman, and the 2nd and 3rd accused with having 
abetted the first in the commission of the offences. The 
Magistrate has acquitted the accused observing that, on the 
whole, the case appears to be a " doubtful ” one, and the 
accused should be given the benefit of the doubt. 

So far as the charge of enticing away by the 1st accused 
and that of abetment by the 2nd and 3rd accused is concerned, 
we are at one with the Magistrate in thinking that the 
evidence is not satisfactory, and accordingly decline to intefere 
with the acquittal. 

On the remaining charge of adultery, however, if the 
Magistrate’s findings of the fact are correct, his conclusions 
appears to be unwarranted. The Magistrate finds that the 
parties, who are Krishnamvakakars, follow the ordinary Hindu 
law in the matter of marriage and divorce. He further 
finds that the prosecution 2nd witness is the legally wedded 
wife of the prosecution 1st witness, that he has not been 
divorced as alleged by the defence, that the custom set up 
by the defence of divorced women con tracting Sambandham 
alliances is not proved, and that the 1st accused and prose¬ 
cution 2nd witness went through a Sambandham ceremony, 
and have since that been living together. 

The only point on which the Magistrate finds against 
the prosecution is that the evidence does not establish sexual 
intercourse. As to this, we may observe that direct evidence 
of actual sexual intercourse, it is not' always possible to 
adduce. It has often to be inferred from circumstantial 
evidence. 

In the circumstances of the case, we think it is desirable 
that the points arising for decision should be more fully 
investigated and carefully considered, and accordingly direct 
the Magistrate to take any further evidence that the parties 
may adduce, and commit the 1st accused for trial before the 
court of Sessions on the charge of adultery. 

The acquittal of the 1st accused is set aside. 
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Before Sadimra Iyer, Chief Juntie*, 
and Mr. Justice Ramachandra Row. 

Criminal Proceedings No. 357, dated 24—12—1083. 

Feual Code , Section 443—House trespass—House once 
occupied but left temporarily unoccupied, entry into—animus 
revertendi. 

A building -will not lose its residential character by the mere absence 
of the person residing there, so long as he has the animus revertendi. But 
it is otherwise if he has no intention of returning. Hence such a 11 building ” 
is a “ house used as a human dwelling” so as to constitute a trespass into 
it, house-trespass within the definition of Section 443, T. P. C. 

Read again appeal statement and copy of judgment in 
Criminal Appeals Nos. 223 to 225 of 1083 on the file of the 
First Class Magistrate of Trivandrum (Criminal Case No. 137 of 
1083 on the file of the Taluk Second Class Magistrate of 
Trivandrum.) 

The accused (4 in number) were charged with offences 
punishable under Sections 450 and 352, T, P. C. The sub- 
Magistrace convicted and sentenced accused 2 and 3 to under¬ 
go 15 and j5 days’ simple imprisonment respectively for each 
offence, and 4th accused to a fine of Rs. 7 and Rs. 3 for the 
two counts respectively, and in default of payment to undergo- 
7 and 3 days’ simple imprisonment. The 1st accused was dis¬ 
charged undev Section 230, Cr. P. C. The First Class Magistrate 
on appeal quashed the conviction and sentence as a whole. 

On perusal of the appeal statement and copy of judgment, 
one of us passed the following order on the 26th Mithunam. 

“lam rather doubtful as to the charge of the Criminal 
trespass being barred. 

“Notice to accused 2, 3 and 4. Serid for records and post 
before a benech.” 

Read also the Criminal Revision Petition No. 394 of 1083 
presented by Vakil Mr. M. R. Venkitarama Aiyar on behalf of 
complainant in the criminal case above referred to, praying for 
the revision of the appeal judgment quashing the conviction 
and sentence recorded by the Sub-Magistrate. 
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CRIMINAL 

1083 

Proceedings 
No. 357. 


Read also the records of Hie case called for and heard the 
arguments of the Petitioner’s Vakil and Vakil Mr. T. R. Reghu- 
natha Aivegar for accused 2, 3, 4 (appellants in Criminal 
Appeals Nos. 223, 224 and 225 respectively]. 


ORDER. 


Sada/tiva Aiyar, C. J. ;— 

The complainant is the revision petitioner before us. He 
had prosecuted the accused 2, 3 and 4 in three cases of house- 
trespass and other offences in connection with the very house 
now in dispute, and had them convicted and the convictions 
were upheld on appeal on or about 24th Kanny last (see 
Exhibits A to F). The complainant brought the present case 
against 4th accused (including the three accused of the pre¬ 
vious cases) for assault and house trespass committed on the 
25th Dhanu last. The prosecution was launched on 25th 
Meenam last (87 days after the offence). The Taluk Magistrate, 
convicted accused 2 to 4 alone. The First Class Magistrate 
o.n appeal, acquitted accused 2 to 4 also on the following 
grounds 

(a) The assault is not proved, and ther complaint is 
barred by .limitation as regards such assault, as it 
was not given within 30 days of the date of 
occurence 

( b ) The house is not proved to have been used as a 

human dwelling. Hence there' could bo no house- 
trespass. • 

(c) It is not proved that the trespass took place within S- 
months before the complaint, and hence the complaint 
for criminal trespass is also barred. 

2. The complainant’s Vakil has not argued before us that 
the charge of assault is not barred by limitation. As regards 
criminal trespass, I think that it is for the defence to prove 
the complaint is barred. In civil cases it is no doubt on plaintiff 
to prove that his claim is not barred (see Amir Ali, pages 557, 
558). But when an act which is prima facie an offence is 
established, the burden of proving the existence of facts which 1 
bring the case within general exceptions or a special exception 
or proviso is on the accused, and the court should “ presume 
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“the absence of such circumstances” (Section 105 of the f’vi-CRIMINAk 
deuce Act). By the same analogy the burden of proving that 1083 
the accused is entitled to escape punishment for his act, as i > n ^^ji n <r S . 
"(vas done on a date which bars the complaint, ought to be on No. 357. 
accused The burden of proving again “ any fact specially 
Within the knowledge of any person is oh him.” How is com¬ 
plainant to know on what hour of what day accused trespassed 
on a house loft unocctiped ^but not relinquished) ? 

3. Even if I am wrong in the above view, there is the 
further question whether a house which was built for occupa¬ 
tion as a dwelling house which had been once occupied as such* 
of which complainant had legal possession and which he had 
temporarily left unoccupied, continued, or not to be “a house 
used as a human dwelling,” so as to constitute a trespass into 
it, “ house trespass ” within the definition of Section 443 of 
the Travancore Penal Code. In the case Exhibit A, the house 
was treated as house used by complainant for dwelling, and 
the accused 2 to 4 were convicted of house trespass about three 
months before the date of the offeuce now complained of. “ A. 
building will not lose its residential charaetor by the mere 
absence of the person residing there, so long as he has the 
■ imimus revertendi. But it is otherwise, if he has no intention 
of returning” (see Kelson page 0G2). Surely the complain- 
Ant in this case never intended to give up the house, and the 
defence case itself is that the house has always been used by 
the 1st accused’s mother (defence 1st witness) as a dwelling 
house. The residential character of the building is therefore 
admitted by both sides. If the offence is house-trespass, there 
is admittedly no limitation bar. 

2. In the result, the First Class Magistrate’s order of 
acquittal is set aside, and the appeals of the accused 2 to 4 to 
the First Class Magistrate will be restored to the tile, and 
a fresh decision passed with reference to the above obser¬ 
vations. 

B,amaahandra Itao, J. : — 

I agree in thinking that the house trespassed upon is 
proved to be one used as a human dwelling. It was on such 
a finding that the accused were convicted previously on the 
complaint of prosecution 1st witness. In this view, the question, 
of limitation does nut arise, and the order of acquittal iii 
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CRIMINAL res p ec fc 0 f su .e'h offence cannot stand. It is unnecessary to 
1083 express my views on the broad question whether it is for the 
Proceedings aocuse d s h° w that the complaintis barred, or for the prose- 
No. 357. cution to make out that it is not barred. Section 105 of the 
Evidence Act does not in terms apply to the question in issue ; 
on the other hand. Section 4 of the Limitation Act, which makes 
it obligatory on the court to dismiss a suit or application, if it 
is barred even though limitation has not been set up as a 
defence,' would appear to imply that the prosecution should 
prove that the application or suit was brought within time. 
The schedule makes it clear that a complaint is included within 
the meaning of the term c< application.” 


Before Sadasiva Aiyar, Chief Justice, 
and Mr. Justice Mnttimayagam Billai. 

Proceedings No. 39, dated 14-2-1084. 

Unlawful assembly—Common object—Omission to state in 
the charge what the common object was — Effect. 

In a case of unlawful assembly, omission to specify in the charge 
the common object of the accused does not vitiate the trial, if such 
omission has not occasioned a failure of justice, or has not in any way- 
prejudiced the accused. , 

21 Calcutta 827, 7 „ , 

8 Calcutta Law Journal 67, f followed. 

Read Criminal Revision Petitions Nos. 54 to 57, presented 
by Vakil Mr. E. J. John, on behalf of the appellants in 
Criminal Appeals Nos. 22 to 25 of 1084, on the file of tho 
District Magistrate of Padmanabhapuram (aceuseds 1, 2, 5 
and 6 in Criminal Case No. 223 of 1083, on the file of the 
Second Class Magistrate of Eraniel), praying for a revision of 
the conviction and sentence recorded by the Sub-Magistrate 
against them, and upheld by the District Magistrate on their 
appeals (Nos. 22 to 25 of 1084 on his file.) 

Heard also the arguments of the petitioner’s Vakil. 
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ORDER. CRIMINAL 

1084 

The two courts below have concurrently found on the ^ ^^ ngg 
evidence that the 6 accused in a body fell upon and jj 0- 39. 
assaulted the complainant, and have presumed that they did 
so in furtherance of a common object. We find no reason at 
all to doubt the correctness of this conclusion, and we must 
decline in revision to weigh the evidence. 

It is urged that the omission to specify the. common 
object in the charge vitiates the trial. But it is not shown 
that the error has occasioned a failure of justice, or has in any 
way prejudiced the accused. The evidence proves what the 
common object was and justifies conviction ; and in a case 
such as that, we cannot on revision interfere. 21 Calcutta 827 
and 8 Calcutta Law Journal, page 69. 

The sentence passed on the accused is however, in our 
opinion, too severe. We reduce it in the case of all the 
six accused (i.e.) those who have applied for revision, as well 
as those who have not, to six weeks’ rigorous imprisonment 
each. The convictions will stand. 


Before, Mr , Justice MiittwnayagawC Pillai, 
and Mr. Justice Sankara Menon. 

Proceedings No. 48, dated 28-2-1084. 

Criminal Procedure Code, Sections 323 and 398 — Thondi’ 
disposal of—Power of appellate Magistrate to direct Sub- 
Magistrate to pass a fresh order after taking fresh, evidence 
regarding disposal. 

An appellate Magistrate should not direct a Sub-Magistrate to pass 
a fresh order regarding.the disposal of Thondis after taking fresh evidence. 
The proper course would he for the appellate Magistrate to pass an 
order after requiring the Sub-Magistrate to take additional evidence and 
•submit the same to him, or after taking the additional evidence himself. 

Read again appeal statement and copy of judgment in 
Criminal Appeals Nos. 321 and 322 of 1083 on the file of 
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C&iMINALthe Division First Class Magistrate of Quilon (Calendar 
Case No. 244 of 1088 on the file of the Second Class 
V' v '^ Magistrate of Earunagap alii). 

No. 48. On a perusual of the appeal statement and copy of 

judgment in the above case, tile following order, dated 9th 
Karkadakam of 1083, was passed. 

Muttunayagam Pillai. J. :—■ 

« The order of the appellate court, in so far as it directs 
the lower court to make further enquiries and “ pass a fresh 
order ” regar-cbmg the Thondi paddy, appears to be not war¬ 
ranted by the terms of the Section 398, Criminal Procedure 
Code, read with Section 323, Criminal Procedure Code. 

“Send for the records, give notice to both parties, ahd 
place for order before a Division Bench.” 

Read also the records called for and heard the arguments 
of both the Vakils, viz.,- (Vakil Mr. V. A. Ramakrishna Aiyer 
for accused 1 and 2 in Calendar Case No. 244 of 1083 on 
the file of the Second Class Magistrate of Karunagapalli, and 
Vakil Mr. P. Raman Tampi for the complainant in the above 
case). 


ORDER. 

Reading Section 398, Criminal Procedure Code, with 
Section 323, we are of opinion that the First Class Magistrate 
should not have directed the Sub-Magistrate to “ pass a fresh, 
order ” on evidence to be taken. The proper course would be 
for the First Class Magistrate himself to pass an order dis¬ 
posing of the Thondi, after requiring the Sub-Magistrate to 
take additional evidence and submitting the same to him, or 
be (First Cla4ii Magistrate) himteli taking the additional 
evidence. 

Accordingly we set aside the order relating to Thondi 
and direct the First Class Magistrate to proceed according to 
law. 
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Before Sadadca Aiyer, Chief Justice, 
and Mr. Justice Bamachandra Bow. 

Proceedings No. 61, dated 30th Kanni 1084. 

Penal Code, Section 380 — Jfine-^Injliction of, in addition 
to imprisonment, whether compulsory. 

The words “ shall also be liable to ” do not mean “ must Be 
visited with," and therefore there is nothing wrong in a Magistrate 
awarding a sentence of imprisonment alone for an offence under Section- 
380, Travanoore Fenal Code. 

Bead the following letter No. 8.0, dated 16 th .September 
.1908, from the Acting Sessions Judge of Alleppey, forwarding 
for the orders of this court the calendar and copy .of judgment 
,in Criminal Case No. 18,p£1084 on thp hie pf the First Class 
■Magistrate of Alleppey. 

“ The prisoner was convicted under Sections 380 and 463, 
:T. P. :0., and sentenced to undergo rigorous imprisonment for 
3 months only. 

“ Section 380 requires that a fine in addition to rigorous 
; imptjsonmept should be inflicted. JJhe .learned Magistrate has 
% not .passed sentence of fine. 

“ The prisoner was a peon employed under prosecution 
<lst witness .when he committed the theft. The learned Magis¬ 
trate has passed a light sentence 'considering the circumstances- 
of the case. The conduct of the accused calls for a deterrent 
punishment. Three months, imprisonment is too small. 

“I would therefore submit the jndgment for. the orders 
of the Honourable High Court/’ 

ORDER. 

1. We have pointed 0 ( pt to the,-Sessions Judge in anpthpr 
.pase.tljat ‘jshfill he liable to v .does not .mean "mqst he visited 
^ith” (spe.also pnr pi;4pr in another case, Crl. M. P. 149 ,pf;8£ 
^and.4 pi. H. C. Reports Appeqdix 18). The opinion qf 
_Air. Nelson (cofnnientatqr of iPepal .Code),is not approved. (fifoe- 
, page, p9 of Jf.elson). 

3. The punishment is, ,no doubt, .light, but not so inade- 
. quatams to. make.it necessary .to interfere in revision. 

3. Reference returned, as not accepted. 
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Before Sadadra Aiyer, Chief Justice, 
and Mr. Justice Ramachandra Row. 

Criminal Proceedings No. 53, dated 30th Kanni 1084. 

Penal Code, Section 50S—Passage indicating or insinuating 
that a person’s credit is low —■ Whether a libel. 

A libel has been defined to be “ a written statement published with¬ 
out lawful justification or excuse calculated to convey to those to whom 
’ it is published an imputation on the plaintiff injurious to him in his 
trade or calling or holding him up to hatred, contempt- or ridicule." A 
statement about an Abkari Contractor indicating that the complainant’s 
credit is low and that he owes a large sum to the Sirkar comes within 
this definition. 

Read again Criminal Petition No. 391 of 1083, presented 
by Vakil Mr. P. Hainan Tam pi on behalf of the complainant 
in Calendar Case No. 24 of 1083, on. the file of the Division 
First Class Magistrate of Kotthyam, praying for revision of the 
order of the Magistrate discharging the accused under Section 
230 of Cr. P. C. 

Read also the records of the case called for and heard 
the arguments ox the petitioner’s Vakil and those of Vakil 
Mr. K. Sankaran Pandalai on behalf of the 2nd accused, to 
whom notice was given. The other accused to whom notices 
were given have not appeared. 

. ORDER. 


Ramachandra Row, J. 

The complaint is for defamation. The defamatory matter 
contained in a paragraph published in accused’s news-paper 
to the effect that a communication was sent to the Thiruvella 
Taluq by the Huzur to ascertain if the complainant was possess¬ 
ed of any immovable property anywhere in the Taluq, and that 
the complainant was said to be indebted in a large sum to the 
Sirkar. The complainant is an Abkari Contractor and was for¬ 
merly a Tahsildarin the Sirkar service. The above passage 
■ is said to indicate or insinuate that the complainant’s credit is 
low. Such a statement would of course be libellous. A libel 
has been defined to be "a written statement published without 
lawful justification or'escuse, calculated to convey to those to 
whom it is published an imputation on the plaintiff injurious 
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to him in his trade or holding him up to hatred contempt or c MMVNAL 
ridicule” (Ratanlal, 3rd Edition, page 159). This case of the 1084 
complainant is apparently within this definition. We therefore p rooe ^ ngs 
set aside the order of the First Class Magistrate on this petition No. 53. 
(Crl. ft. P. No. 391 of 1083) and direct him to try the complaint 
in due course of law. Criminal Revision Petition No. 46 of 
1083 must therefore stand over for disposal for the same 
reasons as those stated in the order passed on 18—2—83. 

Sadativa Aiyer, 0. J .:— 

I agree. When construing news-paper articles or corres¬ 
pondence we have to look at the writing and determine what 
is its true meaning, and also “ what is the innuendo it conveys, 
what is the correct meaning, if any, it has, ” and we must 
decide in our minds, “ what is the probable or natural effect of 
the words.” Judged by this test the writing in question seems 
to be libellous. ' 


Before Mr. Justice Muttunagarn Pillai, 
and Mr. Justice Sankara Menon. 

Proceedings No. 58, dated 3rd Thulam 1084. 

Penal Code, Sections 448 and 379—Land-lord ^carrying 
away by force crops raised by the tenant in his (land-lord’sj 
land—Whether an offence under the Section. 

The landlord or his new lessee cannot be allowed to take the law 
into their own hands and ejeot the old tenant against his will notwith¬ 
standing the expiry of the term for which the old leasB was granted. 
Hence a landlord who carries away by force orops raised in his land 
by the tenant commits the offences of criminal trespass and theft. 

Read again Criminal Revision Petition No. 29 of 1084, 
presented by Vakil Mr. Y. A. Ramakrishna Aiyer, on behalf 
of the complainant in Criminal Case No. 58 of 1083 on the 
■file of the Second Class Magistrate of Agastiswaram, praying 
.for revision of the order of the Magistrate acquitting the 
accused. 
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CRIMINAL Read also the records pf the case called for and! heard the 
1084 arguments o£ the petitioner’s Vakil arjd those of Va»kil Mr. 
K. Kochukrishna ;Marar on behalf of the accuseds } cm. whom 
No. .58. notices have been served. 

ORDER. 

1. The complainant is the petitioner before us. His ease¬ 
ls that while he was in possession of some paddy lands belong- 
hig to a temple owned by the villagers of ■ Thamarakulam and 
leased to hitn by the 9th witness, the .manager .and Muthaldapidf 
pf the villagers, the accused,trespassed upon the land and 
parried away the crops raised by him. The.complainant there¬ 
fore charged-the.accused with ithpft. 

■2. The Second Glass Magistrate found that the complain" 
ant was in possession, ‘had raised the.crops, and that the 
accused carried them away. He however also found that the 
action of the accused was bona fide apd on this finding he 
acquitted the accused. 

3. The only question for consideration therefore is whether 
the action of the accused in carrying away the crops raised 
by the complainant was bona fide. 

4. The facts in the case show that there is a dispute in 
the village ,as to the management of .its affairs. The 9th 
witness for the potqplaippnt was ^orae years ago appointed the 
Muthalpidi and manager, and he _gave the lease to the com¬ 
plainant. iThe villagers now say that the 9th witness had been 
Jrpmov.e^ that the complainant had relinquished possession and 
that they,gave,a new lease ^to defendant’s .2nd ,witness. The ip 
is no evidence to show,any relinquishment by the cqtnplainant. 
pn the other hand, it is clear that he raised the crops which 
have been carried away by -the accused. The complainant’s 
lease was for one year, .and that having expired he was holding 
pn atisufferance. His tenancy had,not been determined. The 
accused could probably .maintain a -civil action to eject-the 
complainant, but they .could not-, in the circupas.tances of the 
pase, take the Jaw into their .own hands apd carry away thp 
props. As observed in 18.T. L. R. 171, "the landlord has no 
right to eject his tenant against the latter’s will except ip 
Bpe course of law, that is.by bringing an action for .ejectmept 
in the proper civil court, much less can the landlord’s ( peyr 
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"tenant have Such right. If the rent Was iri arrears, and if the C ^^f NAL 
landlord for that or arty other reason wish to resume possession 1084 
or substitute a new for the eld tenant, the old tenant must be 
formally ejected either by mutiial agreement with such tenant No. 58. 
or by a decree of court. The landlord or his new lessee 
cannot be allowed to take the law into their own hands and 
eject the old tenant against his will notwithstanding the 
eSpiry of tire teiun for which the old leaser was granted/ 5 This 
has been recently followed in Criminal Revision Petition No. 

17of 1084. 

5. Again, as to' the question of bona, fide, we cannot agree 
with the Magistrate that there is any bona fide on the part of 
the accused. In their attempt to oust the 9th witness, the 
villagers i. e., present accused 1 to 3 and 6 and others, broke 
open a granary lock. The case came up in revision to this 
court sind .the order D/d was passed on 29—3—82. The 
present case arose' Oh 2a—6—82, i. e., within threfe months of 
this court’s Order. As there - , here .also the real attempt is to* 
sht aside the action of the 9th’ witness. Exhibit P shows that - 

the Police, oh receipt 6f information as to the probable occur- « 

renee' of a bfOhch of the fSeafee, went to the Spot, made arrange- * 

ments for the peace not being disturbed, and requested the 
District Magistrate to take security from the accused. The 
case was accordingly taken as a summary case hy the First 
Class Magistrate, who found possession with the 9th witness. 

(See Exhibit R). ; . • 

6. In face of these circumstances, it is idle to contend 
that thefre was any bona fide ; on the other hand,‘the action 
of the accused waS higlihaxided and in direct contravention 
of all law. 

7. We set aside the order of acquittal, and direct the 
Second Class Magistrate to restore the case to his file and 
proceed witfi it according to law. 
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Before Sadasiva Aiyar, Chief Justice, 
and Mr. Justice Ramachandra Row. 

Criminal Proceedings No. 71, dated 10-3-1084. 

Penal Code, Section 431—Actual loss—Whether necessary 
to constitute an offence under the section. 

To constitute the offence of mischief under Se ction F431, T, P. C. 
actual loss is not necessary, and it is enough that the anticipated loss 
is likely to happen. Blocking up a water-course by which the complain¬ 
ant's land was irrigated is mischief, though no actual damage was caused ; 
because loss was likely to result and because the utility of the channel 
was diminished. 

Read Criminal Revision Petitions Nos. 89 and 90 of 1084 
presented by Vakil Mr. S. N. Krishna Aiyer on behalf of the 
appellants in Criminal Appeals Nos. 471 and 472 of 1082 on 
the file of the District Magistrate of Kottayam (accuseds 1 
and 2 in Calendar Case No. 274 of 1082 on the file of the 
Second Class Magistrate of Kunnathnad), praying for revision 
of the order of the appellate court, affirming the conviction 
and sentence recorded by the Sub-Magistrate againstthem. 

Heard also the arguments of the petitioner’s Vakil. 

ORDER. 


Ramachandra Bow, J .:— 

1. Thfese two petitions are presented against the con¬ 
viction of the petitioners for an offence under Section 431 of 
the Penal Code. 

2. The petitioners contend that the channel is their 
private property, that the complainant has not proved that 
he is entitled to the use of this channel for irrigating his land 
and that as no actual damage or loss has been caused, the 
conviction cannot be maintained. 

3. Both the courts have held that the complainant’s 
land is irrigated by the channel in question, and that there 
is a likelihood of damage to the complainant’s land from the 
loss of water-supply usually received from the channel in 
question.' There is nothing to show that the accused were 
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justified in blocking up the channel. The prosecution does CBIi ^ NAL 
not admit that the bed of the channel belongs to the accused. 1084 
All that they nave admitted is that the channel flows through 
the middle of the accused’s lands; the prisoners did not set No. 71. 
up this' plea in the lower courts. Their case was a total 
denial of the act complained of. It has heen held that actiA.1 
loss is not necessary, and that it is enough if the anticipated 
loss is likely to happen to constitute the offence of mischief 
(12 T. L. R. App. 37). The complainant’s long and undis¬ 
turbed use of the channel for irrigating his land has heen 
found by the courts below. 

4. Their petitions are therfore rejected. 
tSadanva Aiyer, G. J. 

I agree. Mr. S. N. Krishna Aiyer for petitioners strenu¬ 
ously relied on some observation and cases quoted in Mayne’s 
(Viminal Law, para 554 (page 731). The reasoning of the 
two old Madras ruliugs cited by him were evidently not 
accepted iu 6 Sutherland Criminal 59, nor by this court in 
12 T. L. R. App. -36. The offence of mischief can be com¬ 
mitted at once by the destroying of a supply channel, even 
though no actual injury occurred at that particular season 
to the lands served by the channel, owing to abundant rain¬ 
fall or other like cause. The section merely requires that 
the accused shoud know that he is " likely to cause wrongful 
damage” by his act, and it is further sufficient that his act 
is such that it will “ diminish the utility ” of the properly 
by the change he makes in it by bis act. Destruction of the 
channel clearly diminishes its utility and is clearly to injure 
the land supplied by it; and it has been held 'I remember) 
by the Madras High Court recently such a.n act gives rise 
at once to a cause of action. We have no doubt that the lower 
courts intended to find that complainant has a right to the 
supply of water to his land through the destroyed channel 
though they might have put the matter more clearly. 
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Before Mr. Justice Ramachandra Row, , 
and Mr. Justice Muttunayagam Pillai. 

Proceedings No. 68, dated 14-3-1084. 

^ Criminal Breach of Contract Regulation II of 1080—Ad¬ 
vance part paid and part promised—Applicability of the 
Regulation. 

There is nothing in Regulation JI of 1080 to support the view that 
a contract, where the advance is part paid and part promised, is un¬ 
enforceable. All that the Regulation requires is the advance of money 
or work and a contract in writing to perform the work. 

Read again calendar and copy of judgment in Calendar 
Case No. 246 of 1083 on the file of the First Class.Magistrate 
of Peermaad. 

Read also the records of the case called for and heard 
the arguments of the Assistant Head Sirkar Vakil Mr. S. 
T. Veeraraghavachariar. for the Sirkar, on whom notice was . 
served. The, accused, to whom notice was given, appeared 
.in person. 

ORDER. 

The accused admits to the receipt of some money in 
advance on account of work he contracted in writing to per¬ 
form, and also that he agreed to recieve the farther sum 
due under the contract when he had his coolies ready for 
work. There,is nothing in Regulation II of 1080 to support 
the Magistrate's view, that where the advance is part paid 
and part promised (as in the present case), the contract is 
unenforceable. All that the Regulation requires is the ad¬ 
vance of money for work and a contract to perform the 
work. 

The order of discharge is, in our opinion, wrong. How¬ 
ever, as the compainant has not moved for re-trial, we-do 
not think we need interfere. 
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Before Sadasiva Aiyer, Chief Justice, 
and Mr. Justice Bunt. 


Referred Case No. 7 of 1084 and 
Criminal Appeal No. 78 of 1084. 

Sessions Case No. 9 of 1084, Trivandrum Sessions Court. 
5—5—1084. 


MARTHANDAN GOVINDAN—Appellant—Prisoner. 
SI HEAR—Respondent—Prosecutor. 

Mk. Pathkos Mathai .Vakil for Appellant. 

aJ2Z*-bSS%« ™ i , }.™‘ 


Penal Code, Section 74—Unsowndness of mind—-Nature of y 
for the applicability of the section. 


A person who, though of unsound mind, knows tha 
another, he is committing a wrongful act, is not entitled to t' 
Seotion 74, Penal Code. 


killing 
netit of 


1906. 


. page 193, Followed 


JUDGMENT. 


Burnt, J :— 

1. The accused Marthadan Gorin dan has been convicted 
under Section 301, T. P. 0., with having murdered hiB wife 
Parvathy, and has been sentenced to death by the Sessions 
Judge of Trivandrum. 

2. The accused, who is represented by a Vakil, presents 
this appeal against his conviction and sentence. 

3. Briefly stated, the case against the acensed comes to 
this. The accused and the prosecution 4th wituess are brothers. 
There have been constant qnarrels between the accused on the 
one hand and the 'prosecution 4th witness and the deceased 
Parvathy on the other, regarding the alleged immorality of 
the latter and her intimacy with her brother-in-law (prosecu¬ 
tion 4th witness). Two evenings before the murder, the 
accnsed appears to have caught these two individuals under 
circumstances which seem to have strengthened his suspicions 
regarding their relations with one another. That night, in his 
indignation, he appears to have branded his wife on tha 
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CRII ^ NA - L butt 0 rks with a red-hot iron. The night before the murder 
1084 actually took place, there was a further scene between the 
Referred husband an< * wife. The tra g e( ty> however, was on the 

Case No. 7 morning of the 24th Kanni, when, after a quarrel with his 
an ^ o A PP eal brother'at Valiavilakom, where he wounded the Hatter with a 
chopper on the head, the accused went straight to his wife’s 
house at Vilayil Pnraidom, and taking up Exhibit A, chopper, 
he deliberately set an edge upon it, in the meantime parrying 
his wife’s enquiry as to his object in doing so. Then going into 
the house, he called her, and on her enterin g, he locked the door 
and seizing her by the hair severed her head from her body, 
apparently at one stroke. He was immediately afterwards 
seen to come out of the building carrying the head and the 
chopper in his hand, and having first locked the door of the 
house he proceeded—still carrying the severed head and the 
instrument with which the deed was done 1 —towards Attungal, 
a place 12 miles distant, with the expressed intention of surren¬ 
dering himself to the Magistrate. 

4. Such indeed aro the facts of the case. Thore is not 
the slightest doubt but that accused killed his wife in the 
manner alleged and in the circumstances set forth. The un¬ 
fortunate woman met a violent death, and the head that the 
accused was seen carrying has been fully identified as belong¬ 
ing to the decapitated corpse found lying in Vilayil Pnraidom. 
It has been further proved that the severed head and trunk 
are the mortal remains of the deceased woman. The prosecu¬ 
tion 7th witness, the deceased Parvathy’s younger sister, aged 
eight or nine years, has, as the lower conrt says, given her 
evidence in a straight-forward manner. She was an eye-witness 
to the preparations immediately preceding the murder. She 
saw the accused sharpening the chopper (Exhibit A), and she 
saw him go into the house and heard him call his£jwife. She 
saw .the unsuspecting woman enter the house and heard the 
door bolted. She heard two voices simultaneously exclaim 
“ Ah 1” and immediately afterwards saw the accused emerge 
carrying the severed head of her sister Parvathy in one hand 
and the chopper in the other. Her statements are fully borne 
out by the evidence of another witness, prosecution 8th witness, 
and by the accused’s own confessional statement Exhibit W. 
Prosecution 9th and 10th witnesses, hearing a cry from the 
scene of the offence, came running up and.saw the accused 
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going on liis journey to Attungal carrying the head and the CRIMINA1 -‘ 
chopper. 1084 

5. Although the accused in his appc al memo denied all Referred 
complicity in the crime, his Vakil before us was obliged to 

admit that, in the face of the clear and overwhelming evidence & No. 78. 
on record, he could not possibly contend that the accused had 
riot committed the offence with which he is charged. For, as 
he says, in the lower court the accused put forward no defence 
and adduced no evidence. What he however does press, and 
we think might well have been made somet hing of in the 
lower court, had the case been differently treated, is that the 
accused acted in such an unnatural manner as to suggest that 
he was temporarily insane at the time he committed the crime. 

It seems to us that this is the only possible defence that could 
have been raised in a case of this nature. » 

6. It is suggested that the accused should h^ve been at 
once kept under medical observation in ord er to ascertain what 
was really the state of the man’s mind at the time of the offence 
and it i§ urged upon us that the failure of the authorities to 
do so is at all events a reason, why the extreme penalty of 
the law should not he inflicted. Of course it must be noted, 
that this proceeds upon the assumption that there was some¬ 
thing in the conduct of the accused, at the time of his arrest, 
to suggest the necessity for such an enquiry. 

7. It does seem a cruel and an unnatural thing for a man, 
no matter how passionate and jealous he may be, to start oh 
a twelve mile journey in broad day-light carrying the severed 
head of his own wife in one hand and the instrument he did 
the deed with in the other with the sangfroid of a man carry, 
ing an ordinary parcel. It is argued that the one-and-a-half 
years’strain entailed upon the accused’s mind by the conduct 
of his wiff, • must have driven the accused into a frenzy at the 
time of the murder, and, in short, that he acted as he did in a 
state of temporary insanity. Unfortunately there appears to 
have been a considerable amount of method in his madness. 

If, as suggested by his Vakil, the accused discovered his wife 
two nights before the murder under circumstances which point 
to prosecution 4th witness and the deceased woman having just 
had illicit intercourse with one another, we could understand 
his having on the spur of the moment acted with violence 
towards them both ; instead of that, he does nothing until 
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CHIMIN^apparently i a t e that evening when he brands her with a red- 
hot iron implement (Exhibit A) on both buttocks, which is 
Referred I1otllin S ^ ess t ^ lan an act re fi ne ^ c r &e%- When asked by 
Case No. 7 the committing Magistrate why he brought the severed head 
a, *N aP, ?8 al deceased woman all the way to Attungal, be replied 

°' ' “that other persons may not be molested and troubled by the 

Police.” (Vide Exhibit W). This is quite a well-reasoned 
reply for a man who is alleged to have temporarily lost hie 
senses. It was a statement given on the day of the murder 
immediately after his arrest. 

8. The murder was a most deliberate one, and the fact, 
that the accused carefully sharpened the blade of the chopper 
before he committed the crime and explained in reply to his 
wife's enquires why he was doing so, all tend to show that 
the crime was- clearly premeditated. Of course, it may be said 
a lunutic may carefully prepare the way for his actions, but 
(here is not a scrap of evidence beyond mere surmise that the 
accused had for a moment lost his senses. 

9. The only circumstances in his favour are that ha 
belongs to the lower classes, ijjindeed it can be said that the 
Ezhava.s are people of primitive intellects. Furthermore, we 
■think that prosecution 4th witness and the deceased were 
guilty of acts of immorality, and the accused lived in a constant 
Btate of jealousy and indignation engendered by the conduct of 
the woman she had married. The immoral relations between, 
the deceased and her paramour, the prosecution 4th witness r 
seem to have been going on for the last eighteen months and 
to the knowledge of the girl’s mother who made no effort to 
repress it, 

10. We agree with the conviction of the accused, and we 
see no grounds for interfering with the sentence of death* 
which is accordingly confirmed. 

11. The appeal is dismissed. 

Sadasiva Iyer, C, J. 

I agree entirely, and have nothing to add except that " a 
person who, though of unsound mind, knows that in killing 
another he is committing a wrongful act, is not entitled to. the 
benefit of Section, ” 73 of the Travancore Penal Code, corres¬ 
ponding to Section 84 of the British Indian Penal Code. (See 
19.06 A. W. H. page 193}. In the present .case, unless we take 
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continuously nursed and harboured anger to be equivalent 
to madness, there is nothing to show that the prisoner was of 
unsound mind at all. On the other hand, his conduct im¬ 
mediately before the murder shows that he clearly knew that 
he was about to commit a horrible crime punishable by the law, 
and his conduct immediately after the murder shows that he 
knew that he had committed just then such a crime. 


Before Sadasiva Tyer , Chief Justice, 
and Mr, Justice Hunt. 

Proceedings No. 121, dated 7th Dhanu 1084. 

Criminal Procedure Code^Sections 76 and 77—Power of 
Travancore Magistrates to require British Post Masters in 
Travaneore to produce documents in their possession. 

Section 76 of the Criminal Procedure Code, applies to any person 
within a Magistrate’s jurisdiction, and therefore a Magistrate may issue 
a summons through the British Superintendent of Post Offices for thB 
production of letters and covers in the possession of Post Office authorities 
for the purpose of investigation. 

Bead-the ■ following letter reference on 0 No. 297 of 1084 
dated 18th December 1908, : from 1 the District Magistrate of 
Trivandrum forwarding for the orders of this court copy of 
a letter from the Post Master, Trivandrum, No. 4417, dated 
16—12—1908,' stating that two misused service post cards were 
recieved by him for delivery, and requesting him to take steps 
to obtain possession of the artieles 1 under Section 95 of British 
Code , of Criminal Procedure. “ Sections- 77 and 78 of the 
Travaicore Criminal Procedure Code, relate- to the searoh in 
and taking of documents from Anchal Offices, and this power 
is not extended'to a District Magistrate's search in or taking 
documents from a British Post Office. I can find'nothing in' 
Regulation IV of 1076 either,"whether on not ir. a case of this- 
kind I am empowered to ask a Post Master to impound or 
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CRIMINAL" sen d the service cards in question. I shall therefore thank you. 

10H to lay the matter before the High Court and favour me with 
their orders at an early date ” 

Proceedings 
No. 121. 

ORDER. 

Though Section 77 in Criminal Procedure Code, may not 
apply. Section 76 will apply to any person within the 
Magistrate’s {jurisdiction, and the District Magistrate might 
issue a summons through the British Superintendent of Post 
Offices for production of the letters and covers for the purpose 
of investigation. 


Before Mr . Justice Ramachandra Rovij 
and Mr. Justice Sankara Menon. 

Referred Case No. 6 of 1084 and 
Criminal Appeals Nos. 28 to 35 of 1084. 

Sessions Case No. 33 of 1083, Quilon. Sessions Court. 

21st Dhanu 1084. 

NARAYANAN SANKARAN and 7 others—Appellants 
—Prisoners. 

SIRKAR—Respondent—Prosecutor. 

Me. M. K. Nabayana Pillai .Counsel for Appellants. 

Mb. S. T. VieaeaghayachariaBjI , T1 , , 

Asst. Head Sirkar Vakil, j - Vakl1 for Respondent. 

Confession^—Repeated more than once, hit subsequently re¬ 
tracted—Sufficiency of to hose a conviction on — Bacoity—One of i 
the dacoits committing murder—Liability of the others for 
murder. 
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A confession in itself reasonable and probable must, if repeated i 
than once, have greater weight attached to it than a confession made 
only and retracted after a short interval. 

22 T. L. ft. 311 

21 Mad. 83 | 

23 Bom. 316 j- Referred to. 

20 All. 133 I 

29 All. 43 J 


, CRIMINAL 
’ 1084 

Referred . 
Case No. 6 
andAppeals 
Nos. 28 to 35 


If any one of a' number of daooits who jointly commit dacoity 
commits murder in so committing the dacoity, all of them are responsible 
for that one’s act and should be punished as such; and it is not necessary 
for the prosecution to prove that the others expected that murder would 
be committed. 


6 Bom. L. R. 248' 
17 All. 86 


Followed. 


Murder committed as preparatory to dacoity is murder committed 
■“in the commission of dacoity.” 

17 M. L. J. 118=5 Crl. L. J. 201 Referred to. 


JUDGMENT. 

1. The appellants before us were the 8 accused in Sessions 
Case No. 33 of 1083 on the file of the Quilon court. The 
Sessions Judge has convicted the first two under Sections 301, 
139, 141 and 396, T. P. 0., andjias sentenced them to life im¬ 
prisonment. Under Section 278 of the Criminal Procedure 
Code, the Judge has submitted the records to this court for 
confirmation. Accused 3 and 7 have been, convicted under 
Sections 139 and 141 and have been sentenced to two years’ 
rigorous imprisonment each. Accused 4 and 6 were convicted 
under Sections 139, 141, 196 and 395, and have each been 
given three separate sentences aggregating to six years, and 
accused 5 and 8 were convicted under 139, 141 and 196 and 
were given two separate senteuoes which aggregate to five years 
for each. 

2. All the accused have appealed. 

3. The charges against the accused were that they on the 
night of the 4th lleenam last murdered one Nilakanta Rurup 
and committed dacoity in his house. 

4. The case for the prosecution may be stated briefly 
thus :—Nilakanta Kurup, the deceased, was the last member of 
his branch. His divided kinsmen were prosecution 1st witness 
and accused 1 and 2, the former being nearer in relationship 
than the latter. Prosecution 3rd witness is his daughter, and 
prosecution 6th witness was his wife. The ist and 2nd 
acouseds’ sister is prosecution 16th witness, and her husbai$ 
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CEIMINAL; S prosecution loth witness, whose brother is prosecution 30th 
1084 witness. The 1st accused had been living as a servant in 
Nilakanta Kurup’s house for the last 12 or 13 years. Ho had 
Case No. 6 expected to get something from the deceased, A few weeks 
n" 13 28 ^ ie llmr< ^ ei ' t ^ le ^ aocasa( l knew that Nilakanta Kurup 

was intending to give all his properties, both movable and 
immovable, to his wife and children and had actually got 
drafts of documents written. He felt sore about it, and in 
consultation with his brother, the 2nd accused, made up his 
mind to kill Nilakanta Kurup and take away all the movables 
from tho house. They were waiting for an opportunity, aud 
this came on the night of the 4th Meenam last when there was 
a festival in the nearest temple, to which everybody in the 
place used to go. The 1st accused knew that there were only 
Nilakanta Kurup, his daughter and a maid servant besides 
himself in the house, Nilakanta Kurup’s wife, prosecution 6ch 
witness, having gone to her own house for her other daughter’s 
delivery some months ago. Selecting this night, when the 
deceased would he all alone in the house, the 1st accused 
arranged with his brother, the 2nd and the other accused, in 
the case to murder Nilakanta Kurup and carry away all his 
property. At about 1 O p. m., as expected by the 1st accused, 
.the daughter and ;maid servant went to the temple and the 
1st accused knew that they would not return before 3 A. M. 
Having the coast clear, he with the others who had come to the 
•garden by this time waited for the Kurup being asleep. Soon 
after it was ascertained that the deceased had slept, the accus¬ 
ed entered the place, the 2nd accused put a cloth over tho 
sleeping man’s face, the 1st tied a cloth round his neck, sat on. 
his chest, the others caught hold of the various parts of his 
body to prevent him from moving about and they killed him. 
After this the 1st accused sent some of the others, accused 2 
4, 5, 6 and8, with the corpse to be hidden in the river about 
a mile from the place. After the return of these men the house 
was looted and almost all the movables were carried away. The 
1st accused after this locked the rooms and lay himself down 
as if nothing had happened waiting the return of tho daughter. 
The 2nd accused who took some of the valuable movables took 
them to his house. At about 3 A. M. the daughter came hack 
to the house with prosecution 7th witness who had accompanied 
her and not finding her father asked the 1st accused where 
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he was. The 1st accused gave contradictory and unsatisfactory CRIMINAL 
answers. As her father was not found for some hours she 1084 
communicated with prosecution 1st witness and sent men in Re f erre ,j 
search of him, the 1st accused being one of the searchers. As Cass No. 6 
the day advanced she and prosecution 1st witness began jg 

suspect foul play, and at night prosecution 1st witness sent an 
urgent petition Exhibit A to the Police. On the next day the 
Inspector came to the spot; as the keys of the rooms were not 
found they had not been opened, and it was suspected that 
Nilakanta Kurup might have been killed and his corpse left 
in one of the rooms. The Inspector got a blacksmith and 
had the rooms opened when it was discovered that the house 
had been looted. No corpse was however found. On the 8th 
i. e., two days after this, information was received that a corpse 
was found floating in the river. The Inspector repaired to 
the spot, took out the corpse and examined it when it was 
identified as Nilakanta Knrup’s. The inquest report and 
medical examination showed that death was caused by “ suffo¬ 
cation by pressure over the chestwall.” 

5. In support of the prosecution case, 35 witnesses have 
been examined and Exhibits A to BE have been filed. 

6. Though all the accused made confessional statements- 
bofore the Magistrate they have retracted them before the 
Sessions Court urging that they were induced to make them by 
torture. They plead alibi. 

7. That Nilakanta Kurup was missing from his house 
from about 3 a. m. on the 5th Meenom, that search was made 
for him on the -5th, 6th, 7th and 8th, that the Police were 
appraised of his disappearance, that his corpse was found float¬ 
ing in the river on the 8th, that an inquest and post-mortem 
examination were held on his body on the 8th, and that it was 
found that he had been murdered in as much as the cause of 
death according to the medical certificate was " suffocation by 
pressure over the chestwall,” these are all admitted facts. They 
have been also abundantly proved by the evidence in the 
case. It is equally clear that a large amount of property 
consisting of boxes, vessels, jewels, cash &c. have been stolen 
from the house. 

8. The fact.um of murder and robbery being established* 
the only question is who committ-td these offences. 
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CRIMINAL, g. ^lie case for the prosecution is that the accused 1' and 
1084 2, suspecting that Nilakanta Kurnp was about to give away all 

his ■property to his wife aud children, resolved to kill him and 
Referred r r ^ . . 

Case No. 6 for this purpose they secured the assistance of the remaining- 
IjP^ros^accused, aud that on the night of the 4th Meenam last when the 
Kurup’s wife was absent at her Tarwad house and his daughter 
and maid servant had gone to a temple to witness an Utsavara 
ceremony, the accused went to the Kurup’s house, 1st and 2nd 
accused murdered him by sitting on his chest and smothering 
him, the other accused assisting the 1st and 2nd by catching 
hold of different parts of the deceased’s body at the time of 
murder, that the corpse was thrown into a stream and that the 
house was looted afterwards. 

10. The evidence on which the prosecution relies in 
support of their case consists of :— 

(1) Evidence of witnesses .who speak to having seen 
some of the accused talking together on .the after-noon and 
evening of the 4th. 

(2) Evidence of eye-witnesses to the murder. 

(3) Evidence of a witness who saw some of the accused 
carrying the corpse to the river. 

(4) Discoveries of Thondis. 

(5) Confessions of the accused. 

11. Prosecution 27th witness says that at about 2 or 3 
Naligas to sun-set on the 4th Meenam he saw accused 1, 2,. 
and 3 talking together privately from the Cherukole temple. 
Prosecution 28th witness says that at dusk on the 4th he met 
accused 3, 5 and 6 at the gate of the 3rd talking together, the 
5th had a basket with him, that as the 5th was leaving, the 
3rd accused called out and asked him whether he would come 
back soon, and that the 5th answered in the affirmative. The 
9th witness, a toddy-seller, swears that accused 1, 7 and 8 
went to him after dusk and asked for arrack, and on his saying 
that he had only toddy they went away. 

12. The Sessions Judge does not believe these witnesses, 
but he gives no reason for his disbelief. There is no reason 
shown why these witnesses should speak against the accused. 
The evidence by itself does not help the prosecution. On a 
perusal of their evidence, we do not see any reason to distrust 
the truth of what they say. 
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13. The next class of evidence on -which considerable- 0 ®- 1 - 1 ^ 4 -' 1 -* 
reliance is placed by the prosecution is the evidence of J-08* 

witnesses 10, 11 and 12. Referred 

Case No. 6 

14. The 10th witness is a girl of 12. She says that on 
the night of the 4fch she woke up from her sleep hearing a cry 
and being afraid she called out to her uncle who was sleeping 
by and told him that she was afraid. This uncle is the 1 lth 
witness, and is a next-door neighbour of the deceased Nila- 
kanta Kurup, the distance between the two houses being only 
8 or 9 Dennus. The 11th witness corroborates her, and says 
that on being told of the cry by the previous witness he got 
out, went towards the hedge dividing the two gardens of the 
two houses, and then saw a man lying on the ground and 
three or four people seizing and tying him, that he heard 
cries from one whose voice he recognised as Nilakanta Kurup’s, 
that a little after accused 2, 4, 6 and 7 carried the Kurup to 
the south of the ‘building, and that he then returned to the 
house. It is not quite apparent why the Judge disbelieves 
this evidence. That a cry was heard from the deceased house 
on the night of the 4th was stated in Exhibit A, dated the 5th, 
a petition by prosecution 1st witness to the Police giving 
information as to the disappearance of the Kurup. This was 
long before it was known that the Kurup was murdered or 
his corpse was found. It is stated in the petition that some of 
the neighbours say that they heard cries from Talavana 

- Patiyittathil (the deceased’s houso) on the night of the 4th. 

The Police, no doubt, took the statement of prosecution 11th 
witness only on the ldth, but it appears from the evidence 
of both the 10th and 11th witnesses that the Police made 
enquiries as to this three days after the Pallivetta, which was 
on the 4th. Evidently, this was on the day when the Inspector 
came to the spot on the receipt of petition A. 

15. The 12th witness is the other neighbour, and he 
clearly swears that on hearing cries from the deceased’s house 
he got up and approached his boundary, and he saw accused 2, 

4, 5, 6 and 8 carrying something in a blanket. There is 
absolutely nothing in this man’s ovidence to discredit him. 

On his way back from his field, the 13th witness says be saw 
some people carrying something and going from east to “west. 

W-hen he approched the party, he cried'out (he was an EazhaTa, 
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CBIMINAL ani j ] 10 was asked by the 2nd accused to move away. This 
1084 witness makes mistakes in. identifying the accused who wera 
Referred actua "3 r carrying the body. He evidently seems tn be certain 
Case No. 6 of the second. He says he asked what they were carrying, and 
Noi^toiV 16 was a,iswe!-ecl tllafc thfy wers carrying a sick- man. The 
Judge discredits these four witnesses 10, 11, 12 and 13, and 
says that “the evidence of these four witnesses has only an- 
artificial cast about it.” We fail to see any artificiality on a 
perusal of their evidence. When it is remembered that it was 
only 4 days after the occurrence that corpse was found and 
that it was known publicly that the Kurup was murdered, one 
can well understand whey these little facts were not publicly 
known earlier. Tet, we have in Exhibit A mention made 
of the cries. On a consideration of the evidence of these 
witnesses, we are unable to say that they are not witnesses 
of truth. 

16. In this connection the evidence of prosecution 14th: 
witness might also be noticed. The Judge evidently accepts 
his evidence. He says that about mid-night on the 4-th the 
2nd accused went to his house and asked for a rope. On 
asking why he wanted a rope at that unusual hour the 2nd 
accused told hirn that there was a log of timber in the river 
which he wanted to bring tied. At thus the witness says he 
lent a rope which he identified as Thondi F and FI. 

17. The next class of evidence on which reliance is placed 
is the discovery of Thondis. In his petition A the prosecution 
1st witness had stated that Nilakanta Kurup was missing,, 
and that the doors of the rooms were found locked. When 
the Police Inspector came to the spot on the 6th, prosecution 
3rd witness, the daughter of the deceased who was living with, 
him, stated that there was a rumour that her father was made 
away with, and that corpse might be found inside the house. 
She therefore asked the Police to open the doors of the rooms 
and examine them. As the keys were not found, the Inspector 
■with the sanction of the Magistrate (see Exhibit BE), got the 
doors opened by a blacksmith and searched the place. It 
was then found that the rooms had been ransacked and large 
properties had been carried away. Exhibit I is the search, 
list. In this is found a list of articles said to have been missing. 
The Police after the search locked the rooms. Exhibit I shows 
that boxes, cloths, jewels, documents, purse with moneys &c• 
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were a]] missing. The Thondis that have been recovered in theCfUMINAI/ 
case are Dl, Zone, Ml to M27 and M29, jewels, N, box, 0 to 1084 
0)4, cloths. S to V, documents, X, purse with its contents, 

T, Cheppn, and Q, chopper. That these articles belonged to the Case No. 6 
deceased is clearly proved. It is equally well-established that^^PP®^ 
information as to these was had either through witnesses to 
whom the various accused had entrusted them or through the 
confessional statements of the various accused. The Judge has 
dealt with the evidence on this point in paras 8 to 15 of his 
judgment. 


18. The purse X was discovered from information given 
by the 1st accused. Bee Exhibits XI and AS as also the evi¬ 
dence of prosecution 3rd and 4th witnesses. 

19. Erom the confession of the Oth accused on the 11th 
Meenam the suspicion of the Police as against accused 1 and 2 
was increased, and in course of their enquiry they ascertained 
that their sister, prosecution 16fch witness, brother-in-law, prose¬ 
cution 15th witness, and his brother, prosecution 30th witness, 
knew something of the matter. On the 12th, i. e., the next day 
after the confession of the 5th accused, Thondi M was taken 
at the instance of prosecution 15th witness, the brother-in-law. 
Maliazar M28 was written. Prosecution loth witneses gave 
statement AF on the same day. Cliellam M contained jewels 
marked Ml to M27, and these have been identified by prose¬ 
cution 3rd and 6th witnesses as belonging to Xilakanta. 
Kurup. Borne of these jewels had been pledged to the Kurup 
by their owners, prosecution 19th, 20th, 22nd and 23rd witnesses. 
When he was examined before the committing Magistrate, 
prosecution 15th witness stnok to his statement AF. (See 
AG). In both these statements he admitted that the Chellain 
was placed where it was found by the 2nd accused in his 
presence. As a fact the witness pointed out the spot to the 
Police. The initials on the Chellain are admittedly those of 
the 1st accused. AH is another vessel taken for comparison. 


20. Of course, the witness retracted AF and AG before 
the Sessions Court. But in the circumstances of the case, we 
agree with the Sessions Judge that AF and AG are true, and 
the statement in the Sessions Court is false. 


21. On the 24th Meenam the 2nd accused made his 
confession Exhibit AU. In consequence of the .information 
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CRIMINAL, conta i ne[ i this, Thondis N, LI, 01 to 014 and S to V were 

1084 discovered. See Exhibits R, L and W. A-I and AK, the 
statements of prosecution 16th witness, the sister of accused 
Case No. 6 1 and 2, support the confession. She, like her husband, 
Nra i 28 P to a 35 prosecution w i tne3a < retracted her statements in the 

Sessions Court, but we do not attach any weight to the re¬ 
traction. Similarly we attach no weight to the retraction 
made by prosecution 30th witness, brother of prosecution loth 
witness, of his statements A.0 and AP. 

22. Thondis K and D were recovered in consequence 
of the information contained in the confessions made by 4th 
and 6th accused. On this evidence, we are clearly of opinion 
that the finding of the Judge is right, and that the accused 
have taken part in the dacoity committed in the house after 
the murder of the deceased. 

23. The only other evidence that remains to be consi¬ 
dered is the confessions of the accused, Exhibits A9, AC, AW, 
AT, BA, BB, BC and BD. Though all the accused retracted 
their confessions in the Session Court, accused 4 to 8 have 
practically repeated at the time of commitment their original 
statements before the Magistrate. Accused 1 to 3 have stated 
that their confessions were made as they feared they might 
be ill-troated by the Police. None of them however say that 
they were ill-treated. 

24. It was argued that the Sessions Judge, having dis¬ 
believed the evidence of prosecution 10th, ltth, 12th, 13th and 
14th witnesses, ought not to have entered a conviction 
against the accused on the strength of the retracted confes¬ 
sions alone, and reliance was placed on the cases in 10 Mad. 
295, 29 Cal. 782 and 7 T. L. R. 97. No doubt, in the earlier 
decisions, both of this and the British Indian High Courts, it 
.was considered unsafe to base a conviction on uncorroborated 
retracted confessisns alone, but it has been held recently that 
though it cannot be laid down as an absolute rule of law that 
a confession made and subsequently retracted by a prisoner 
cannot be accepted as evidence of his guilt without indepen¬ 
dent corroborative evidence, a confession in itself reasonable 
and probable must, if repeated more than once, have greater 
weight attached to' it than a confession made once only and 
retracted after a short interval. See 22 T. L. R. 31 following 
21 Mild. S3, 23 Bom. 316 and 20 All, 133. In 29 All. 434 
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it was held that as regards the person making it a retracted CRIMINAL 
confession may even without any corroborative evidence form i084 
the basis of a conviction. Referred 

25. A perusal of the confessions show that they are ver 7 a n^ p ^° a ig 
detailed and contain facts which could not have been knowi)N 0S , 28 to 35 
to others except to those who were present at the scene. 

They give minute particulars. 

26. Exhibit AS is the confession of the 1st accused. It 
was given on 4—9—83, he having been brought down only 
on the 3rd. He states why be wanted to kill Hilakanta 
Kurup and take away his property. A day or two after the 
murder he absconded and he was arrested at Kodungalore in 
Native Cochin on the 23ra Meenam by the Parur Police. He 
was brought down to Mavelikara on th.6 3rd Medam, and his 
confession was recorded on the next day. He says that the 
motive for his confession was that he knew that the 4th 
accused had made a clean breast of it. The confession say a 
that as the deceased would not give him anything, but wanted 
to give away his property to his wife and children, he and 
accused 2 and 3 resolved that Nilakanta Kurup should be 
killed, that he got the other accused to assist him, that on 
(he 4th night, when he was sure that nobody would be in 
the house except the deceased, he asked the other accused 
to meet him in the house, that as the deceased was sleeping 
he sat on his chest, put a cloth rouud his neck and strangu¬ 
lated the Kurup, that all the other accused assisted him, the 
■2nd by covering the deceased's face with a cloth, and the others 
by catching hold of different parts of the deceased’s body and 
keeping him still, that after killing the man, he sent the body 
to be secreted, that after the return of accused 2, 4, 5, 6 and 
8 from the river into which they had thrown the body, they 
all ransacked the house, carried away as much property as 
they could lay hands on, that the doors were locked and lay 
himself down in the Erayam, as it was time for prosecution 
3rd witness, the deceased’s daughter, to return from the temple, 
that next day he went apparently to assist in the search for 
the deceased, and that afterwards he absconded and went to 
Kodungalore. This was retracted on 31—10—85. See AT. 

27. The 2nd accused is the brother of the first. His 
confession is All. He was.arrested on 23—2—83, and he made 
his cunfession ou the next day. He like, his brother retracted 
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CP.IMINALj,j s confession on 31—10—83. (AV). He too had absconded. 

1084 His confession too gives great details. 

Referred 28. AW is the confession of the 3rd accused, and was 
•andAppealsP 7611 on tn6 day °f his arrest. In AS he retracted this. 
Nodf 28 to 35ln AW the 3rd accused admits that the 2nd accused met 
him on the evening of the 4th at the temple and proposed 
that the 3rd accused should help him in carrying away the 
money and moveables from Kurup’s house that night, that 
he took accused 5 and 6 with him to the deceased’s house 
that night, and that the 1 at accused and others excluding him¬ 
self killed the Kurup while he stood doing nothing. As has 
already been said, accused 4 to 8, who had confessed immediately 
after their arrest (see AY, BA‘, BB, BO and BD), repated these 
in AZ, BA1, BB1, BCl and BD1 (after more than 2 months,*. 
They like the others however retracted their statements before 
the Sessions Court. 

29. It will be thus seen that the confessions of all the 
accused, except the 1st, were made before the Magistrate 
almost within 24 hours of their arrest. The confession of the 
1st was made within 24 hours of his arrival at Mavelikara 
from Kranganore. It was argued that these confessions were 
not voluntary and were the result of Police torture. We can 
see no reason for supposing that the confessions were not 
voluntarily made. As has been noticed the confessions were made 
within a very short time of the arrest of the accused. At the 
time when the confessions were recorded the bodies of' the accused 
were examined and no marks of ill-treatment were discovered. 

• The Magistrate, prosecution 35th witness who recorded these 
confessions, appears to have recorded them after satisfying 
himself that the accused were not making the statements under 
any inducement, threat, or promise. Subsequently in the 
committal proceedings five of the accused repeated their con¬ 
fessions, and only three, accused 1, 2 and 3, retracted saying 
that they gave their statements fearing the Police might ill- 
treat them. See AT, AV and AX. There is no allegation 
of any actual torture in these. The 1st complaint as to torture 
was made in the Sessions Court on 13—12—83. There is 
nothing to show that, as a matter of fact, any of the accused 
had been ill-treated, for we do not think that the general 
statement in the Sessions Court. on the subject outweigh 
the fact that no marks appeared on their bodies on the dates 
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they made their first confessions. Again looking to the terms CRIMINAL 
of the confessions themselves, there is nothing special to . 1084 
indicate coercion. The earlier confessions were by accused 
5, 6, 7, 8 and 4. They contain, no doubt, full admissions of Case No. 6 
guilt, but they are slightly favourable to the men who made^^-^ 11 ®*^ 
them inasmuch as they all represented as instruments of others 
rather than the originators of the plot. It may be a matter 
for wonder why accused 1, 2 and 3 confessed, but it is possible 
they realised the hopelessness of their position, having com¬ 
mitted the murder and then absconded, having known that 
other accused had confessed, and that Thondis had been re¬ 
covered. In these circumstances, they may have thought it 
useless to deny their guilt, and may have supposed that con¬ 
fession was their best course. In many cases circumstances- 
may suggest grounds for believing that confessions have been 
made under pressure, but such circumstances Beem to us .want¬ 
ing in the present case. The Magistrate who recorded the- 
confessions, prosecution 35th witness, has certified that he- 
believes them to have been voluntarily made, and there is 
nothing to make it appear to us that they were obtained by 
means which would render them inadmissible. We, therefore, 
are of opinion that these confessions are admissible and are 
good evidence by themselves. Even otherwise, as has already 
been shown, we have a considerable body of evidence which 
goes to corroborate material parts of the confessional 
statements. Not only there are witnesses who speak to 
various facts mentioned in the confession, but we have also 
discoveries made in consequence of the statements made by 
the accused. 

30. That some of accused were Seen towards the after¬ 
noon of the 4th Meenam is spoken to by witnesses 27 and 28- 
that there were signs of people having sat at the foot of the 
jack-tree is seen from Exhibit 31, Mahazar, that cries were 
heard from the house at night is spoken to by witnesses 10, II 
and 12, that something was being carried by accused 2, 4, 5, 

6 and 8 is spoken to by prosecution 12th and 13th witnesses,, 
that rope was lent to the second accused is sworn to by prose¬ 
cution 14th witness, that the stones used for sinking the corpse 
were taken from the ghat of prosecution 21st witness, is proved 
by AN, that the second accused gave some of the Thondis 
to &is siBter is shown by AJ and AK, that other Thondis. 
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CRIMINAL were f oun d in consequence of information given by the accused, 
1084 or in consequence of the confessions, is proved by Kl, Zl, Dl 
Referred &c., ^at deceased intended to gift away ail his 

Case No. 6 property to his wife and children is proved by prosecution 
No 8 d fs tol5 3]st witness - 

31. Again, all the confessions state how Nilakanta Kurup 

was killed, and the Medical evidence shows that the mode of 
killing described by the accused was the one that must have 
been adopted by them. Each of the accused tells us the 
separate part he took, for instance, the 6th and 7th accused 
say they pressed down the feet of the deceased. The Medical 
witness, prosecution 2nd witness says: “ Symmetrical crimson 

patches on the tips of the feet indicate pressure on those parts 
when the man was alive.” Similar patches were seen on the 
ankles and forearms, and accused 5 and 8 admit holding the 
hands and knees. 

32. Thus the statements in the confessions are materially 
corroborated by independent evidence. 

33. We donbt whether the 3rd accused’s statement in 

AW can be strictly called a confession. He admits in it that 
the 2nd accused met him on the evening of the 4th Meenam at 
the temple and proposed that he should help him in taking 
away the money and movables from the deceased’s house that 
night, that lie agreed to it, he took accused 5 and 6 with him 
to the deceased’s house, that the 1st accused sat on the chest 
of the deceased and pressed his knees on the chest and strangl¬ 
ed him by putting a cloth round his neck, that 2nd accused 
smothered him by covering his face with a cloth, that accused 
4 to 8 held various portions of the deceased’s body while he .{ 3rd 
accused) stood by, that then the body was wrapped and carried 
away by the second accused and others, while he along with 
accused I and 7 remained in the house, that after the return 
of the 2nd and other acoused, boxes &c. were taken from the 
room by the 1st accused and handed over to the 2nd accused 
who took them away, that the 2nd accused asked him to make 
arrangements with prosecution 30th. witness to. have the custody 
of the documents, that he .declined it, and that subsequently 
prosecution 30th witness told him that he had the. documents 
with. him. . . * * * * .... .* ... . . 
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- 34- It will be noticed that the 3rd accused does not say CRIMINAL, 

that he did anything. All he admits is that he stood by. Taking io84 
his statement to be true, the question is what offence has he 
committed. Case No. 8 

and Appeals; 

35. In this connection it may be stated that the Go vem-Nos. 28 to 3S> 
ment have objected to the sections under which accused 3 to 

8 have been convicted. The Sirkar Vakil has put in a petition 
praying for capital punishment being awarded to the 1st 
accused, and conviction and sentence under Sections 301 and 
396 to be entered as. against accused 3 to 8. 

36. In para IS of his judgment the Sessions Judge, after 
giving an abstract of the confessions of accused 1 and 2, says.- 
“ The other accused confess to have played only minor parts, 
and they can be held liable only for them.'” Again in the 
next para he says : “The result then is that the accused are 
all guilty, the 1st and 2nd accused under Sections 139, 141, 

301 and 396, and the remaining accused of taking secondary 
farts in the commission of the said offences'’ 

37. In deciding the question as to the sections applicable 
to the accused, we have to see what the facts are that are dis¬ 
closed by the evidence. 

38. The 1st accused admits that his object was both 
murder and dacoity. The object of the 2nd accused was also 
the same. Accused 3 to 6 say that they went there for dacoity, 
but a murder was committed, and accused 4 to 6 took part in it. 

The 7th accused confesses that he went there to assist accused 
I and 2 in killing Kurup, and that he did so actually. The 8th 
accused says he was called .to go there to carry a log, but after 
going-there he joined the others, in committing murder and 
. dacoity. 

; 39. There can.be no doubt aB to the offences committed 

by accused 1, 2 and 7. As to 4, 5, 6 and 8 it is clear that they 
were members of a gang of daeoits, some of whom committed, 
murder when engaged in execution of their, common design of 
dacoity. As to the 3rd, we think his presence there in the 
circumstances makes him guilty. It has been held in 6 Bom. 

Law Reporter page 248 that “ if any one of the daeoits who 
jointly commit the dacoity commit murder, in so committing 
the dacoity, all of them are responsible for that one's act and 
should...be punished as such under Section 396 of the Penal 
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CRIMINAL*! Qode; it is not necessary for the presecution to prove that thq 
1084 others expected that murder would be committed.” This 
ruling follows that reported in 17 All. 86. In the light of 
Cas/lJo. 6 these rulings there is no doubt that accused 3,4, 5, 6 ancf 8 
Nos35 are of daoolt y with murder. Section 396. 

40. Though, no doubt, accused 1, 2 and 7 had murder and 
dacoity in. their minds, accused 3, 4, 5, 6 and 8 had only 
dacoity for their object, but it was in committing the dacoity 
that murder, as resolved upon by accused 1, 2 and 7, was 
committed. Legally all the accused are guilty under Section 
896. If a dacoit in the progress of, and in pursuance of, the 
commission of a dacoit)*, commit a murder, all of his companions 
who are participating in the commission of the same dacoity 
may be convicted under Section 396, although they may have 
no participation in the mnrder beyond the fact of participation 
of dacoity ; 2 Bombay L. R. 325. 

41. In 17 M. L. J. 118, S. C., 5 Crl. L. J. 201, Subramonia 
Iyer and Wallis, JJ., held that “ murder committed by dacoits 
while carrying off the stolen property is mnrder committed’' 
in the commission “ of dacoity ot robbery, as the case maybe, 
and is punishable under Section 396.” In the present case it 
will be noticed that the murder was preparatory to dacoity.. 
Accused 1, 2 and 7 are guilty also under Section 301. 

42. For these reasons, the sections under which the 
Sessions Judge has convicted the accused have to be altered, 
and the sentences enhanced. 

43. After giving our most anixous and careful considera¬ 
tion, we think that the 1st accused, who is the prime mover in 
the matter, who got the others to join him, who just as the 
others repaired to the house, went and ascertained whether 
the deceased was sleeping, and then called his companions 
inside, and with their assistance strangled the deceased by- 
sitting on his chest and tying a cloth round his neck, deserves 
capital punishment. He was living with the deceased for more 
than 12 years. He was left to take care of the house that 
night by prosecution 3rd witness when she went to the temple. 
His action in killing a sleeping man by suffocating him to death 
was most cruel and deliberate. The double crime of murder 
and dacoity was an atrocious one, and cannot adequately be 
expiated by the ringleader by any other punishment than that* 
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of death. We sentence him to be hanged by the neck till he CBIi ^® AL 
is dead. No doubt accused 2 and 7 also deserve capital 1084 
punishment, but in view of Section 3 of the Penal Code they 
could nod be sentenced to death. We therefore sentence them Case No. 6 
to rigorous imprisonment for life. As for the other accused^”^ 
they seem to be young men acting under the direction of 
accused 1 and 2. We think a sentence of 10 (ten) years 1 
rigorous imprisonment for each will satisfy the ends of justice. 

In the result the 1st accused is sentenced to death, the 2nd 
and 7th accused to imprisonment for life, and accused 3 to 6 
and 8 to suffer 10 years’ rigorous imprisonment each. 


Before Mr. Justice kamachandra Roil', 

■and Mr. Justice Muttunayagarn Pillai. 

Criminal Appeal No, 79 of 1084 

Sessions Case No. 5 of 1084, Parur Sessions Court, 
20th Makaranl lu84. 


MENON KITTUNNY—Appellant—Accused, 

SIRKAR—Respondent—Prosecutor. 

M.b. K. Kochukkiskna Makar., .Vakil for Appellant, 

Me. R. Aranda Row, 

Head Sirkar Vakil, 


...Vakil for Respondent. 


Criminal Procedure Code, Section 2l2, para 1—Simultaneous 
secretion of three separate letters and simultaneous forging of 
three entries in respect of their delivery (offences under Sections 
52 and 51 of the British Post Offices Act)—One trial for these 
offences, whether obnoxious to the provisions of the section. 

A post-master, who fraudulently secreted 3 letters, and then cooked up 
3 false entries evidencing their entrustment to the peons for delivery to 
their respective addressees, was tried and convicted for the offences under 
Seotions 52 and 51 of the British Post Offices Act at one trial. It was 
contended that the trial was obnoxious to the provisions of para 1, 
Section 212, Criminal Procedure Code. 
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CRIMINAL Held The Word “ transaction” in Section 212 sugggested not rtsces- 
7T warily proximity in time so much is continuity of action and purpose, and, 
therefore, the trial was not irregular; 

Appeal 

No- JUDGMENT. 

1. The appellant was tried and convicted by the Sessions 
Judge of Parurfor offences under the British Post Office Act, 
adopted by Regulation IV of 1079 into our Statute Book. The 
charge was laid under Section 52 in respect of three letters 
alleged to have been secreted or purposely lost by the appellant, 
and under Section 51 in respect of 3 false entries of the deli¬ 
very of the said 3 letters to their addressees. Thelentries of 
acknowledgment are signed. The prosecution states that these 
signatures are forged. The appellant pleaded “ not quilty,” 
His defence was that the case was cooked up by the prose¬ 
cution 6th witness, the post-master. The learned Sessions Judge 
held that the charge for secreting was not made out and that the 
charge under Section 51 was' fully established in respect of 
all the three letters found acknowledged in the post-man’s 
delivery receipt book (Exhibit F). On this finding the appellant 
was sentenced to undergo 4 months’ rigorous imprisonment in 
respect of each of the 3 letters marked as Exhibits D, G and 
H. The appellant’s learned Vakil’s contentions before us are 
that the trial was illegal as being in contravention of paragraph 
1 of Section 212 of the Criminal Procedure Code, and that on 
the facts proved the conviction could not be sustained. 

2. First as to the question of law, it was argued that the 
Privy Council rnling cited at page 61 in XXV Madras was 
conclusive on the point. That was a rnling under Section 211 
of the Procedure Code. The judgment opens with the observa- ' 
tion that in that case “ the appellant was tried on an 
indictment in which he was charged with no' less than 41 acts 
these acts extending over a period of 2 years." In the present 
case we are not concerned with Section 211. The learned 
Sessions Judge holds that the case is covered by the provisions 
of Section 212, para 1. We fully agree with him there. The 
facts alleged by-the prosecution are that these 3 letters were 
secreted contemporaneously, and that the 3 forged acknowledg¬ 
ments were got up to screen the prisoner from the effects of 
his conduct. These letters were delivered to the prisoner by 
the prosecution 6th witness on 10—£—-83 (Exhibit F). , Tho 
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prisoner Was transferred from Alwaye Post Office to Irirrgalacooda CRIMIN'AL 
■on 14—2—-83. These 3 letters were produced subsequently ios4 
before the Post-Master by the prosecution 2nd witness, who 
alleged that he found them among the rubbish in the room No P 79. 
occupied by the prisoner in tpe witness’ house at Alwaye before 
his transfer. The 0th witness took a formal complaint from the 
■2nd witness (Exhibit Oj and handed over the letters to the 
prisoner’s successor P.W.5 for delivery to their respective 
addressees (Exhibit E, dated 1—-3—83.) The evidence in the case 
did not show that the prisoner deliberately threw away those 
letters or purposely secreted them. But it is clearly established 
that the prisoner did not deliver them to the addressees, though 
he submitted what purported to be their signed acknowledg¬ 
ments of receipt (Exhibit Pi. Before the Sessions Court he 
affected ignorance of these letters. But this statement is 
directly contradictory to his statement in the Magistrate’s Court 
which is supported by the evidence of P. W. 6 and the acknow¬ 
ledgment book. P. W. 8, 4 and 7 who are the addressees of 
these letters* have sworn to the correctness of the entries in 
Exhibit E, receipt-book. The receipts in this book were taken 
by the prosecution 5th witness, the prisoner’s successor. If 
the defence were true, it should he granted that these three 
witnesses conspired with the Post-Master and the 2nd witness 
to trump up a false case against an innocent man. -This is a 
preposterous conclusion in the circumstances of the case. It is 
quite probable that on the eve of his transfer from Alwaye, 
the prisoner in a hurried frame of mind, lost the 3 letters 
without noticing their loss at once. He appears therefore to 
have forged the three signatures of P.W. 3, 4 and 7 in 
Exhibit P. The discovery of the loss and the making of the falsa 
entries are simply one series of acts so connected together as 
to form the same transaction. The same would be the case if 
the prisoner had deliberately thrown away the letters and 
forged the acknowledgments. The word “ transaction ’’ 
suggests “ not necessarily proximity in time so much as con¬ 
tinuity of action and purpose 30 Bom. 49 at p. 54. Here the 
oharge was that the prisoner secreted the letters and then 
cooked up the false entries as Exhibit P. These must have 
taken place simultaneously. And the object of making the 
false entries was to carryout the original design of suppressing 
or secreting the letters. There was therefore no distance of time 
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CRIMINAL whatever between the several acts committed in this case by 
]0H4 the prisoner, and the 2nd act of preparing a false entry was 
intended to cover the 1st act of secretion. In such cases the 
No. 79. 2nd act is hut evidence of the 1st act, and should he tried 
together. We therefore think there was no irregularity in the 
trial such as would vitiate it. 

3. On the merits also we fully share the view taken by 
the learned Judge. We have already observed that to discredit 
the prosecution, we have to grant that a number of apparently 
respectable persons conspired with the Post-Master to concoct 
a false case against the prisoner. It would b e plainly improper 
to make any such concession without sufficient evidence of a 
conspiracy. Mr. Marar pointed out that t he 2nd witness'in¬ 
ability to say where these letters were lying in the room when 
he gathered the sweepings, is an infirm ative circumstance 
in evidence for the prosecution. His argument was that it 
the letters were lying in the room which is a small one, the 
prisoner would have noticed them and would Have preferred 
delivering them to the addressees or destroying them altogetherf 
We have however no reason to discredit the 2nd witness, 
veracity or the plain story told by him. We therefore confirm 
the conviction under Section 51. 

4. Appeal dismissed!. 
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Before Mr. Justice Ramachandra Row, 
and Mr. Justice Muttunayagam Pillai, 

Criminal Proceedings No. 291, dated 29—11—1084. 

Abkari Regulation IV of 1073, Section 51, Clauses (d) and. 
{e)—=■Production of license by the accused—Burden of‘proof as 
to its non-genuineness. 

To bring home the offence of illicit tapping to the accused, the 
prosecution must establish that the accused had no license to tap. 
Therefore when the accused has produced a lioense, it is on the prose¬ 
cution to pro-re that it is not genuine to sustain a conviction under 
Section 51, Clauses (d) and (e) of the Abkari Regulation. 

Read again calendar and copy of the judgment in. 
Calendar Case No. 333 of 1084 on the file of the Talnq First 
Class Magistrate of Quilon. 

The accused was charged and convicted under Section 51, 
Clauses ( d) and (e) of the Abkari Regulation, and sentenced 
to pay a fine of Rs. 5, and in default to undergo simple 
imprisonment for 10 days. 

On perusal of the calendar and copy of judgment, one 
of us passed the following order on the 15th ultimo:— 

"The accused is convicted of an offence under Section 51, 
and not under Section 52. 

■ ' “ The evidence supports perhaps only a charge under 
Section 52. Give notice to the accused and the Head Sirkar 
Vakil, and post before a Bench.” 

Read also the records of the case called for, and heard 
the arguments of the Assistant Head Sirkar Vakil Mr. P. 
Abraham for the Sirkar. The accused has not appeared in 
pursuance of the notice served on him. 

ORDER. 


1. The accused in this case has been convicted of the 
offence of illicit tapping under Section 51, Clauses (d) and (ej 
of the Abkari Regulation. 

2. The accused was arrested with tapping instruments 
and fermented toddy, and when asked to produce his authority 
for tapping he showed only a demi-expired pass, Exhibit B; 
and he was therefore put up before the Magistrate on a charge 
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CRIMINAL un fl er g eo tion 51. In answer to the charge, the accused 
1084 produced before the Magistrate the pass, Exhibit I, which, 
Prooeedin ^ true, fully exonerated him. The Magistrate refused to 
No. 291. accept Exhibit I on the ground that the accused had failed 
to prove its genuineness, and convicted him ’of the offence 
of illicit tapping. 

3. In our opinion, the onus as to Exhibit I has been 
placed by the Magistrate on wrong shoulders. To bring 
home'the offence of illicit tapping, the prosecution must 
establish that the accused had no license to tap. The accused 
pleaded that he had a license, and produced one ; it is for 
the prosecution to prove that the license produced was false, 
and the tapping under it was hence unauthorised, 

4. On the ground of defective investigation by the 
Magistrate under an erroneous impression as to the onus 
probundi, we set aside the conviction and sentence, and direct 
the lower conrt to restore the case to its file’and dispose of 
it in due course of law. 

5. We may point out that it is open to the Abkari 
officers to charge the accused with an offence under Section 
52, Clause (A), if fhe prosecution in this case should eventually 
fail. If, as a matter of fact, when the accused was called 
upon by the Abkari officer to produce his permit, he failed 
to produce the right one (Exhibit I) and showed only a time- 
expired one (Exhibit BJ, he may be guilty of the offence under 
Section 52, Clause (A). 
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Before Mr. Justice Ramachandra Row , 
and Mr. Justice Muttunayagam Pillai. 

Proceeding-3 No. 320, dated 13—12—1084. 

Sentence—Conviction in 3 different cases—Sentences to run 
one after another—Quashing of the conviction in the 7sf— 
Whether sentence undergone could be given credit for towards 
the sentence subsequently passed—Section 238, Criminal Proce¬ 
dure Code. 



(quashed on appeal) could be treated as imprisonment undergone as part 
of the sentence in the 2nd oase. 

Held, that under the provisions of Section 298, Criminal Procedure 
Code, the prisoner was entitled to take credit for the imprisonment 
undergone by him in the 1st case towards' the sentences passed subse¬ 
quently in the 2nd and 3rd oases. 

•Read again Criminal Miscellaneous Petition No. 226 of 
,1084, presented by Azhakiyanayakam Velayudha Pernm&l, 
Convict No. 86 .9 in the Trivandrum Central Prison, praying 
that the period of imprisonment suffered by him under thn 
sentence passed on him by the Sessions Judge of Nagercoil 
, in Sessions Case No. 7 of 1084 on his file, but quashed by 
the High Court, be taken as suffered in virtue of the sentences 
still in force against him in two cases mentioned in the letter 
quoted below. 

Read also the following Letter No. 77, dated 
from the Superintendent of the Trivandrum Central Prison :— 

“1 have the honor to acknowledge receipt of your ver¬ 
nacular communication No. 957, dated 29—11—1084, settting 
aside the conviction and sentence passed on C. No. 8659 
Azhakiyanayakam Velayudha Perumal by the Nagercoil 
Sessions Court in Case No. 7 of 1084 on the file of that court, 
and directing his release if there was no necessity for keeping 
him for any other case. The prisoner was not released, as 
there are two other cases against him foT which be has been 
convicted and sentenced. These are (1) Case No. 73 of 1084 
on the file of the Padmanabhapuram First ClassMagistrate, 
in which he has been convicted under Sections 500 and 501, 
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CRIMINALfp. p. C., and sentenced to 6 months’ rigorous imprisonment on 
1084 12—9—84. This sentence has been reduced on appeal to 3 

months’ rigorous imprisonment. In the warrant for the execu- 
Proceedings 0 £ this sentence, it is stated that the sentence shall-take 
effect after the expiry of the sentence in case No. 7 of 1084 on 
the file of the Nagercoil Sessions Court, (2) Case No. 11 of 1084 
on the file of the Nagercoil Sessions Court in which he has 
been convicted under Sections 189 and 206 (Cl. 2), T. P. C., 
and sentenced to 18 months’ rigorous imprisonment and Rs. 50 
fine, under each section or to an aggregate of 36- months’ 
imprisonment and Ks. 1O0 fine, in default, to a further term of 
■one month’s rigorous imprisonment. This sentenoe was passed 
•on 5—11—84. In the warrant for the execution of this sen- 
fence also, it is directed that this sentence shall take effect 
after the expiry of the two previous sentences against him. 

“ Under -these circumstances, I request you will kindly 
inform me from what date the sentence of the First Class 
Magistrate is to commence. The prisoner had already put iu 
a petition to the Hgih Court, praying that the imprisoment 
undergone by him in the case which has been quashed since, 
may be counted as imprisonment in oases which are still in ■ 
force, and this petition was forwarded to you with my letter 
No. 569, dated 4—12—84.” 

Read also copies of judgments in cases 73 of 1084 on the 
file of the First Class Magistrate of Padmanabhapuratn, and 
11 of 1084 on the file of the Nagercoil Sessions Court, submit¬ 
ted by the Nagercoil Sessions Judge, in pursuance of this 
court’s latter No. 992, dated 8—12—84. 

Heard the arguments of the Assistant Head Sirkar Vakil 
Mr. P. Abraham for the Sirkar, to whom notice was given. 

ORDER. 

The prisonor appears to he entitled under the provisions 
of Section 298, Crl. P. C., to take credit for the imprisonment 
suffered by him in the first case in which the Sessions judgment 
was passed on 22—6—84, towards the Sentences passed subse¬ 
quently in the 2nd and 3rd cases, the judgments in which 
were passed respectively on 12—9—84 and 5—11—84. It 
will be noticed that the sentence passed on 12—9—-84 by the 
First ClaSa Magistrate has been reduced on appeal to 3 months- 
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Before Sadasiva Aiyer, Chief Justice, 
and Mr. Justice Ramachandra Row. 

Proceedings No. 337, dated 22—12—ld84 

Criminal Procedure Code, Section 128—Dispute as to pos-' 
session of property—Junior members of a Malabar Tarwad in 
possession under a power granted by fCarnavan — Detree removing 
Kamavan from Karnavastanam—Whether possession of junior 
member can be maintained. 

A junior member of a Malabar Tarwad in possession of Tarwad 
property with the permission of the Kamavan is entitled to be in pos¬ 
session, he being not a mere servant or salaried agent. The fact that 
the Kamavan was removed from KarnavaBtanam by a decree of a civil 
court, would not affect the right of such junior member (in manage¬ 
ment) who might have a lien on. tho properties for disbursements made 
by him in Tarwad interests and who might claim return of such moneys 
before parting with possession. 

Read again Criminal Revision Petition No 298 of 1084, 
presented by Vakil Mr. E. J. John on behalf of the counter¬ 
petitioner in Summaiy Case No. 43 of 1084 on the file of 
the Division First Class Magistrate of Padmanabliapuram, 
praying for revision of the said Magistrate’s order under 
Section 128, Criminal Procedure Code, declaring the petitioner 
(before the lower court) to be entitled to the crops raised 
on the disputed properties and forbidding all disturbance 
of such possession until evicted therefrom in due course of 
law. 

Read also the records of the case called for and heard 
the arguments of the petitioner’s Vakil and those of Vakil 
Mr. V. A. Ramakrishna Aiyer for the counter-petitioner 
(petitioner before the lower court), on whom notice was 
served. 


ORDER. 

1. The petitioner before us is the counter-petitioner in 
the lower court, and will be called the " opponent,” while the 
petitioner in the lower court (that is, the First Class Magistrate 
of Padmanabhapuram) will be called “ petitioner.” 

2. Petitioner was in possession of the disputed properties, 
as his Kamavan had made him manager of the Tarwad to 
which the disputed and other properties .belonged. The 
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■ ‘CRIMINXL opponent' brought a civil sail; in the District Court of 
]084 Nagercoil for removal of the Katnavan and has obtained 
F V —*2^ ^ ecree dated 21—5—84 for such removal. On that decree 
^o^SST? 8 being passed (and provided it is not reversed in the High 
Court appeal now pending against it), opponent became entitled 
to the Karnavasathanam. The opponent attempted to 
harvest the produce on the disputed properties as Karnavan, 
ignoring the management and possession, of the petitioner who 
had raised the cropsi and hence petitioner applied to the 
Magistrate to take possession proceedings against the opponent 
nnder Section 128, CrL P. C. The opponent contended that 
petitioner was a mere agent or servant of the Tarwad, and 
hence under the ruling in 6 Cal. 835 at page 841, the Opponent, 
who became the Karnavan of the Tarwad by the removal of 
the former Karnavan under the civil court decree, ought to 
be protected by the Magistrate, who should proceed to demand 
security from petitioner for keeping the peace. The Magistrate 
■over-ruled the opponent’s contention and allowed the petitioner 
to retain possession. 


3. In the case of a mere servant, whose right to possession 
as against his master, has been definitely negatived by the 
civil court, the ruling in 8 Cal. 835 might apply. But in this 
Case, there is not only the appeal pending, but the petitioner is. 
not a mere servant or salaried agent who has no further interest 
in the disputed properties, but a junior member in management, 
■who might have a lien on the properties for disbursements 
made by him in the Tarwad interest, and who might claim 
return of such moneys before parting with possession. 


4. We do not think that this is a fit case for interference 
in revision and dismiss the petition. 
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Before Sudasiva Aiyer, Chief Justice, 
and Mr. Justice Hunt. 

Criminal Appeal No. 69 of 1085. 

Sessions Case No. 2 of 1085, Trivandrum Sessions Court. 

SIRKAR—Prosecutor—Appellant. 

MATHEVAN KRISHNAN and 2 others 

—Accused—Respondents. 

Mb. A. Venkitarama Aiyer , \ ...Vakil for Appellant. 

Addl. Asst. Head Sirkar Vakil, j 

Mb. E. -T. John and 1 ...Vakilsfor Respondents. 

Mb. M. K. Govinda. Pillai j 

Crl. P. C., Sections 148 and 242—Statement of witness 
lefore Magistrate not seized of case, but in presence of accused — 
Admissibility. . 

The statement of a witness recorded, by a Magistrate under 
Section 146, Crl.* P, C., during Police investigation and in the presence of the 
accused, is admissible in evidence, ev.en thoguh it was not takenj in bis 
capacity as committing Magistrate. 

Per Hunts J- 

“A “statement".by a witness and a “confession” by an accused 
under Seotion 146, Crl. P. C., stand on a different footing. A statement so 
recorded by a Magistrate not seized of the case is at best in the nature of 
evidence recorded in oivil cases de bene esse. If the statement is given 
on oath and in the presence of the accused, it is admissible in evidence, 
and the accused could not be said to have been prejudiced in any way. 
The utility of the Section 146 would be evident in the case of a witness 
who was going to a foreign country, or was so ill that it would probably 
be never possible to get bis evidence when in due course it could not 
otherwise ; 'be''obtainhble. This would make the statement evidence, for 
instance; under Section 32, Evidence Aot, and in the cases provided by 
that section. But it can never be said that this procedure was intended 
by the Legislature to supplant the necessity for full and considered enquiry 
before a committing magistrate or a Sessions Court. The effect of this 
section is virtually to enlarge Upon- the purposes contained .in Seotion 32, 
Evidence Aot, and:to. cover “anystatement,” so that it need not neces¬ 
sarily he oovered by-Jhe provisos tp that section. In this view the virtue 
of the section is in its indicative rather than probative character (i. e.) the 
earlier statement '.would be indicative of the truth of any subsequent 
statement made before *■ committing Magistrate or a-Court of Sessions. 
But a confession, unlike the statement of the accused himself and is pre¬ 
sumably not swayed by any bias, but is inspired by a stricken conscience. 
The confession is from the very olltsct specially guarded by the provisions 
made in Section 146 itsalf for guaranteeing its voluntariness.” • 
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CRIMINAL Per Sadasiva Aiyer, C. Jr— 

2^5 “ As regards statements under Section.146, Criminal Procedure Coda, 

there is no doubt, a string of authorities beginning with 1. L. R. 6 Allaha- 
Appeal bad 542, which deprecate the Police fixing prosecution witnesses by 
No. 69. having their statements taken under Soction 164, British Criminal Pro¬ 
cedure Code, corresponding to our Section 146. With the greatest reSpect 
to those authorities, I confess myself unable to see why the Legislature 
put in that section at all, if it was not intended to be used by the Polioe 
not only in cases where the witnesses might be available afterwards, but 
also in cases where the witnesses might be afterwards tampered' with 
owing to the influence of the accused’s partisans. The cases in 27 Cal¬ 
cutta 295 and 29 Calcutta 483 clearly imply that such statements made 
before a Magistrate (during the Police investigation), if the same Magistrate 
takes up the Police charge and takes the evidence again for commitment 
come under the wording of Section 284 (British Code, corresponding to 
242 of our Code), and are admissible in evidence, provided they were taken 
in the accused’s presence (whatever might be thoir value or even the 
value of statements made before the Magistrate after the Police charge 
itself, if they are retracted before the Sessions). My own humble opinion 
is that statements of witnesses taken at the earliest opportunity in the 
accused’s presence are more valuable evidence than the subsequent state¬ 
ments, and I would therefore give greater weight to such statements re¬ 
corded under Section 146 than to the subsequent statements. 

“I think therefore that a liberal interpretation should be given to 
the expression "before the committing Magistrate" in Section 242 so as 
to include a Magistrate who takes evidence under Section 146 before the 
Police charge and during Police intvestigation and afterwards himself 
inquires for the purpose of commitment." 

JUDGMENT. 


Sunt. J .—■ 

1. This is an appeal by the Sirkar against the acquittal of 
the accused 1 to 3 in Sessions Case No. 2 of 1085 by the Sessions 
Jndge at Trivandrum. 

2. The charges against the 1st accused were that he 
had murdered one Raman Govindan, and had abetted in the 
murder of Aiyappan ^Kunjen. In the case of the 2nd accused, 
he was charged with having murdered Aiyappan Kunjen, and 
with having abetted : in the murder of Raman Govindan; and 
the charge against the 3rd accused was that he had abetted in 
the commission of the murders of both Raman Govindan and 
Aiyappan Kunjen. 

3. Before stating the case for the prosecution, we may 
note a few preliminary facts which are necessary for an appre¬ 
ciation of the evidence on record and will have some bearing 
when the question of motive is discussed. 
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4. To commence with, the 3 accused persons before as CRIMINAL 
and the deceased Raman Govindan and Aiyappan Kunjen are 1085 

all natives of Nemom Adhikarom. The 1st and 2nd accused 
and the 2 murdered men belonged to the same caste, i. e., No. 69. 
bntter-milk sellers. The 3rd accused is of a superior caste to 
the others and is a Nair. The 1st and 2nd accused are first 
cousins (children of sisters) and are Kuttukars (of the deceased 
Raman Govindan. The deceased Aiyappan Kunjen is also 
related to 1st and 2nd accused, but merely by marriage. 

5. So that, the 1st and 2nd accused and the two deceased 
■were related to one another, and all the parties, i. e., including- 
3rd accused, lived near one another. 

6. Another point that has to be noticed is that the Kar- 
navan of the 1st and 2nd accused, by name Mathevan Pillai, 
was formerly a Proverthikar in the Sirkar service and is 
admitted, on all hands, to be ‘ about the richest,’ if not ‘ the 
richest,’ man in the locality. His close attendance in court 
during the whole of the past three days that we have been 
occupied in hearing this case testifies to his interest presum¬ 
ably in his nephews. 

7. The prosecution case is that there was bad blood 
between the Tarwad of the accused and the two deceased 
persons Raman Govidan and Aiyappan Kunjen. Both these 
men had formerly been employed as sepoys in the Pangode 
Battalion, and, for some undisclosed reason, had been dismissed 
from service. According to the prosecution, they were no¬ 
toriously bad characters and terrorised the women of the 
locality. The deceased G-ovindan was known as “ Chattambi”' 
or “ chief of the rowdies,” and Kunjen was his lieutenant. 

8. The causes of friction between the accused’s family 
and the deceased G-ovindan were that there had been Criminal 
litigations between the deceasd Govindan and his brothers and 
his followers on the one hand, and the Karnavan of the 1st 
and 2nd accused and their partisans on the other. This was 
followed up by the 1st and 2nd accused’s Karnavan (the one 
time Proverthikar Mathevan Pillai) getting the deceased 
Govindan convicted and imprisoned for theft of a door. This 
was on 27—1—1084 and was followed up bycounter cases ok 
hurt, etc., which wore eventually compromised. 
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RIMINAL g j n ^ n ; ] 084 friction broke out afresh. “ When, accor- 
1085 ding to the prosecution, one Lekshmikutti, a sister of 1st 
accused, was given in marriage by Matkevan. Pillai (the 
No. 69. Karnavan) to a man named Yelu in defiance of objections there¬ 
to raised by the deceased Govindan and Kunjen and the 
Macbambikars of the Palavila Tarwad (the factum of this 
marriage is disputed by the accused) on the ground that Yelu 
was of inferior status. Govindan and. Kunjen, it is alleged, 
were put out by this conduct of the Palavila people, and an 
opportunity to ostracise the Palavila Tarwad offered itself when 
one Kumaran, a Koottuvazhi Karnavan of the deceased Kunjen, 
died on 2—12—1084,” which means the formal invitations for 
the Sanchayanam and for the sixteenth-day ceremonies were 
not Bent to the Palavila people. 

13. Then there is the further allegation that the two 
deceased men used to waylay the women who took curds to sell 
at Trivandrum, amongst whom were the mother of 1st accused 
(aunt of 2nd accused,' and some of the young women of their 
Tarwad. It is alleged that the deceased used to draw a line 
across the roadway or around their victims and forbid their 
stirring beyond it on pain of being stripped naked and of being 
outraged by their persecutors, unless they paid the necessary 
blackmail in chackrams. 

11. This summary of the alleged conduct of the deceased, 

it is assarted, led to the commission of the crimes with which 
the accused are charged. t 

12. The prosecution case, briefly stated, is as follows:— 

About noon on 16th Adi last, 1st accused entored into 

an agreement with 2nd and 3rd accused that they should meet 
him on the southern bank of the tank, marked in -Exhibit IS 
plan, at a certain hour, and that he would conduct the two 
deceased men Govindan and Kunjen thither with a view to 
committing the offences with which.the accused are charged. 
In accordance with the above plan, the 1st' accused went to 
Poonamangalam on 16th Karkadakam 1084, and at 5 p. m. 
met the two deceased persons at the house of prosecution 4th 
witness. Here the deceased Govindan and Kunjen were 
supplied by prosecution 4th witness at their request with some 
Gmja.. They were subsequently joined by prosecution 3rd 
, witness, the brother-in-law of 1st accusod. Prom, here the 
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quartette went to Gheriakottu tank near prosecution 4th wit-^®^^^'' 
ness’ house for a bath, where however only prosecution 3rd 1085 
witness bathed. The party seemed to have dawdled about and, 
as soon as prosecution 3rd witness had dressed, 1st accused ifo. 69. 
invited the party to drink with him. At this stage, the prose¬ 
cution 3rd witness seems to have asked what funds he had, and, 
as this came to about fanams 5, it was deemed insufficient for 
arrack, and toddy was suggested. The party proceeded to a 
shop at Karakkal Mandapom, but could obtain no liquor. First 
accused thereupon suggested going to Nemom for it. Prosecu¬ 
tion 3rd witness declined to go any further and received 3 
chackrams as a present to purchase cakes for himself. 

13. The next phase in the tragedy is the move of the trio, 
namely, the 1st accused and the two deceased for Nemom at 
about fifteen minutes to sunset. They purchased black gram at 
prosecution 5th witness’ house and took it to prosecution 6th 
witness’ houste at Nemom, where they had it fried. From here 
they went to prosecution 7th witness’ aTvack shop, where they ' 
purchased 3J fanams worth of it, which they consumed on the 
premises. They then moved on to prosecution 8th witness* 
house for a chew, and lastly they turned down the Tbottavila- 
kam lane leading to the scene of the offence, where at the 
south-eastern corner of the tank they met the' 2nd and 3rd 
accused. 

14. Here the party came to another halt, and the 
deceased and 1st accused seated themselves on the ground. 

By this time, it was abont 10 Naligas after sunset (between 
10 to 11 P. M ), and there was clear moon-light. 

15- The 2nd accused, who was standing in rear of the 
deceased Govindan (armed with a heavy club) questioned the 
latter why he and Kunjen were molesting and insulting the 
females of his house. The deceased replied to the effect that 
they did not care what they did and defied any one to interfere 
with them. Thereupon, 2nd accused struck the deceased 
Govindan a severe blow on the neck apparently between the 
neck and shoulder. Govindan apparently collapsed, for he fell 
forward prostrate. The 3rd accused, who was standing by, 
banded the 1st accused the chopper (Exhibit N), and the 
latter aimed a blow at the back of Govindan’s left leg com¬ 
pletely severing it at the knee joint from his body. By this 
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CRIMINAL time, Kunjen Lad flung himself upon 2nd accused, on seeing 
1085 him strike the deceased Crovindan with the club. A struggle 
ensued, and 3rd accused unsuccessfully attempted to release 
No. 69. the 2nd accused from Kunjen’s clutches. It was not until the- 
1st accused came to their assistance that this was effected. 
Freeing himself, 2nd accused seized the chopper from 1st 
accused, and struck the deceased Kunjen twice with it. One 
blow fell on the back of Kunjen’s right hand, and the 2nd 
almost completely severed the unfortunate man’s right forearm, 
from below the elbow joint. 

16. Having maimed the deceased in this manner, the 
3 accused persons fled in different directions, presumably 
homewards. 

17. In the meantime, the deceased bled to death by 
reason of the wounds they had severally received. 

18. The questions that arise are, who caused the death of 
the two deceased persons, and whether, if the case made out- 
against the accused is substantiated, does the offence amount 
to one punishable under Section 301, T. P. 0. 

19. The learned Sessions Judge has written a well- 
considered judgment; he has visited the locality, and has 
spared no pains in order to get at the truth. The lower court 
arrives at certain conclusions not without hesitation, and, as 
there appears to be some doubt in his mind as to credibility of 
certain witnesses, he very correctly gives the accused the 
benefit of the doubt. The offence is said to have taken place 
on the night of the 16th Karkadakam last, and, although all 
the evidence in the case is forthcoming from the immediate 
locality of the crime and the confessions of the accused 
(Exhibits A A, AB and ACj were recorded soon after their 
arrest on the 20th, the accused were not formally charged until 
the 3uth, and no explanation is forthcoming for the delay. 

20. It has been fully established, and the lower court 
accepts it, that the deceased Govindan and Kunjen died on 
the night of the 16th Audi, (i.e., Karkadakam) last from- 
hemorrhage caused by the injuries they received. This we 
need not labour over. The only question is whether the 
3 accused before us committed the crimes laid to their 
charge. 
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21. The chief point of difficulty in this case is that some 

of the most important witnesses have retracted their former ‘ 1085 
depositions, and a further difficulty arises as to the adrnis- Appea i 
sibility of statements made on oath by persons to a Magistrate No. 69. 
under Section 146 (164 British) who was not seized with 
jurisdiction in this case. Upon this latter point, the decisions 
of some of the British Indian High Courts are somewhat at 
variance, and there is no ruling of our own upon which the 
learned Sessions Judge could rely. 

22. The first point that the lower court has discussed is 
the evidence with regard to the allegation that 1 st accused 
was seen in the company of the two deceased persons from 
5 P. M. on the 16th Audi up till 8 p. M. the same evening. 

This, it considers, has been fully established by the evidence 
of the prosecution witnesses 3 to 9. Four of these witnesses, 

I notice, are in some way related to the 1st and 2nd accused- 
For instance, prosecution 3rd witness is the 1st accused’s 
brother-in-law, the prosecution 4th witness is a Koottukaran 
of the-deceased Kunjen, and his Karna-van is the 1st accused’s 
father, the prosecution 6th witness is a woman, her sister is 
the 1st and 2nd accused’s Kama van’s wife, and the prosecution 
8th witness is a Koottukari of their Karnavan, By their 
Karnavan, 1 refer to Madathil Mathevan Pillai, the some time 
Proverthicar and one of the richest men in the locality. When 
we bear in mind the fact that the deceased were notorious 
characters, aqd I think there is enough on record to sub¬ 
stantiate the allegations made against them by the prosecution, 
one can understand the reluctance with which people in 
Mathevan Pillai’s (Karnavan of 1st and 2nd accused) 
neighbourhood would come forward to give evidence against 
the accused. I am in accord with the learned Sessions Judge 
in the view that the evidence of these witnesses, prosecution 
witnesses 3 to 9, does establish the fact that 1st accused met 
the deceased and went with thorn to the bathing place with 
prosecution 3rd witness, that the latter alone bathed, while the 
others loitered about, that they went to Karakkal Mandapom 
for liquor, where, failing in their endeavours to obtain it, they 
left prosecution 3rd witness to go his ways and proceeded 
towards Nemom, that, on the way, they went to the house of 
prosecution 5th witness, where they purchased black gram, 
after which they set out to prosecution 6th witness’ house, a»d 
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CRIMINAL there had the food fried. Having consumed this article of 
1085 food, they turned their steps towards the shop of prosecution 
'—' ’ 7th witness, where they drank a certain quantity of arrack, and 

Nof 69. from thence they proceeded to prosecution 8th witness’ house 
for a chew, and from this spot to the scene of the crime is 
apparently no great distance according to the plan. Exhibit IX. 
It will he clear from the evidence of the prosecution witnesses 
5, 7 and 8 that their houses are quite close to the Police 
Station on the main road, and the distance to the tank where 
the bodies were found appears to be well under a huundred 
yards. Near to prosecution 8th witness’ house is a a lane that 
leads down to the eastern side of the tank. 

23. The circumstantial evidence, so far, shows that the 
1st accused was with the 2 deceased men from 5 p. M., that he 
was seen at several places in the neighbourhood of the crime 
between 5 and 8 p. m., and finally we have him treating them 
to drink, &c., until we trace them within a short distance of 
the tank and near the lane that directly leads to it. 

24. The evidence of prosecution Witnesses 10, 13 and 14 
has been very carefully analysed by the learned Sessions 
Judge, and it will be seen that he has come to the conclusion 
that their evidence cannot he relied upon. Reading paras 13, 
14 and 15 of his judgment, it is evident that he is giving the 
accused the benefit of the doubt existing in his mind with 
regard to the credibility of these witnesses. In the case of 
prosecution 10th witness, that witness gives a somewhat 
suspicions story about a sick child in order to account for his 
presence at this time of the evening by the ta.uk. His story is 
contradioted by the father of the child. What this witness 
professes to 'have seen was the presence of these accused. He 
gave Exhibit IV, deposition, before the committing Magistrate, 
and Exhibit L, his first statement under Section 146, to the 
same Magistrate on 23—12—1084, before the Police charged 
the case. His statements are contradictory. In one, he gives 
a different version of the replies he received to his querry, 
what these.persons were doing there, to what he stated in the 
other. The witness is an Eazhava. Upon a review of his 
evidence, 'wo agree with the lower court in rejecting his 
evidence as unreliable. There are other reasons which, we 
need not dwell upon, for coming to this conclusion. 
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25. There is the evidence of prosecution 13th witness. CRIMINAL 
He also is an Eazhava, and the Judge, at the time his state* 1085' 
ment was made, recorded a note upon it, of his conduct while ^ippeal 
Under examination, His evidence also is open to suspicion. No, 69. 

26. It seems to us that the most Valuable piece of 
evidence in this case is that which is- supplied by prosecution 
14th witness. If his evidence-is to be believed, there can be 
no doubt about the guilt of the accused inasmuch as he was 
a'n eye-witness to the crime. His statement in Exhibit S 
before the Stationary Magistrate under Section 146, and that 
given by him before the Sessions Court tally fully, bnt in 
Exhibit 6 before the committing Magistrate he Wavered a little, 
where on the point as to which of the two accused, 1st or 2nd J 
cut Kunjen, and which of'them-cut G-ovindan seem to be some¬ 
what at variance. The witness is. a man of about 55 and 
lives about f mile away, across the fields from the scene of the 
offence. Heading his deposition before the Sessions Court and 
his first statement (Exhibit S) it seems to us that the evidence 
of this witness is credible. It is a remarkable fact that a 
number of the prosecution witnesses withdrew from the state¬ 
ments first, made by them before the Stationary Magistrate 
when before the 1 same Magistrate as committing Magistrate, 
and when we read- their evidence before the' Sessions Court, 
it is noteworthy that their first and last statements tallied in 
some instance, which suggests the prosecution plea that the 
accused’s wealthy Karnavan had stopped' at tampering with 
the evidence before the committing Magistrate. There is no 
evidence that he did so, but He is the only one who is capable 
of buying up the evidence and looking at the probabilities of 
the case, one most interested in doing so. This Witness had to 
pass the scene of the crime in order bo get home. There was 
another but less convenient route, no doubt, and that lay past 
a high caste man’s house. This witness says he saw the crime 
and bid behind a jack-tree some 84 feet west of the spot. The 
argument was pressed upon us by the learned Vakil for the 
acoused that Collis Barry, Vol. I (2nd Edition), page 572 fixes 
the limit of recognition in the moonlight to 17 yards, i. e., 5 L 
feet, and that even at shorter distances it is impossible to 
define the features, particularly in India, where the brighter 
the moonlight the deepen the shadow. It must, however, be 
borne in mind that to know a man well his face;‘his form, his 
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CRIMINAL characteristic gait/and a thousand other petty things that help 
1085 one to recognise other, must necessarily, even in moonlight, go 
v -^ v -'“' far'towards identification even at a distance. The witness 
No P f>9. expressly says :—“ I knew the deceased two men and these three? 
persons from their very birth.” He says so in Exhibit S. Now 
the only question that remains is, “ Is this statement admissible 
in evidence?” This opens out the admissibility of Q, T and 
other similar statements 1, K, L, U and V. 

27. One of the objections raised to the reception of these 
statements is that they were not recorded by the Stationary 
Second Class Magistrate in the capacity of a committing 
Magistrate; but that seems to ns to be of little consequence 
in view of the fact that under Section 184, Travancore Criminal 
Procedure Code, any Magistrate may commit > Mr. John would 
add, if he is seized of the csae as a committing Magistrate. It 
will be necessary for us to consider the effect of statements 
recorded under Section 146 (164 British),'Criminal Procedure 
Code. The seotion reads thus:—“ Every Magistrate, not being 
a Police officer, may record any statement or confession made 
to him in the course of an investigation under this chapter &c. r> 
The chapter referred to is Chapter V of our Code, which is 
headed:—"Information to the Police and their powers to- 
investigate.” ■ So the section clearly refers to investigation 
by. the Police. 

28. It seems to us-that " a statement” by a witness and 
a “ confession” by an accused under this section stand on a 
different footing. A statement so recorded by a Magistrate 
not seized of the case is at best in the nature of evidence 
recorded in civil cases de bene esse. It is not disputed that, 
if the statement is recorded not in the presence of the accused, 
it is wholly inadmissible. All these statements, however, were 
recorded in the presence of the accused and were given on 
oath, and the latter had the right of cross-examination. That- 
being so, the accused could not be said to have been in any 
way prejudiced. The utility of the Section 146 would be 
evident in the case of a witness who was going to a foreign 
country, or was so ill that it would probably be never possible 
to get his evidence when in due course it could not otherwise 
be obtainable. This would make the statement evidence for 
instance uuder Section 32, Evidence Act, and in the cases 
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provided by that section. Bat it can never be said that tliisCKIMIKAH> 
procedure was intended by the Legislature to supplant the 1085 
necessity for full and considered enquiry before a committing 
Magistrate or a Sessions Court. The effect of this section is No. 69-. 
virtually to enlarge upon the purposes contained in Section 32, 

Evidence Act, and to cover “ any statement,” so that it need 
not necessarily be covered by the provisos to that section. 

In this view, the virtue of the section is in its indicative rather 
than its probative character, i e., the earlier statement would 
be indicative of the truth of any subsequent statement made 
before a committing Magistrate or a Court of Sessions. But 
a confession, unlike the statement of a witness, which affects 
the guilt or innocence of the accused, is the statement of the 
accused himself and is presumably not swayed- by any bias, 
but is inspired by a stricken conscience. The confession is, 
from the^very, outset, specially guarded by the provisions made 
in Section 146 itself for guaranteeing its voluntariness. In. 
this view, the indicative character of Exhibit S- confirms our 
view that the evidence given by the prosecution. I4th witness 
in the Sessions Court is credible and may be relied upon- 
The observations at page 300 Sohoni, citing a Punjab case, 
condemn the use of Section 146, Criminal Procedure Code, and. 
there are a mass of authorities, but none very satisfactory,, 
which say, assuming the statements made under Section 164‘ 

(British) are evidence, they are evidence of the flimsiest kind. 

(see 27 Calcutta 295 at page 300, 29 Calcutta 483 at 486, 487, 

4- V. W. N. 49 and 129, 7 C. W. N, 345 at 348). Where this 
statement is more expressly made, see 21 W. R. 49, 12 B. L. R. 

15, 10 Madras 295, 10 C.‘ W. N. 63,' 12 Madras 123,. 7 C. W. N. 

345, at pages 349 and 351, Ratan Lai Unreported Gases 762,. 

894 and 966 and 21 Allahabad 111. In most of these eases- 
the courts were discussing the evidentiary value of these state¬ 
ments before the committing Magistrate, but it is laid down, 
by these decisions that their utility before- the Sessions Courts- 
was practically nil. 

28. Turning to Section 242, Travaneore Criminal Proce¬ 
dure Code (288 British), it is clear that the evidence of a 
“ witness duly taken in the presence of the accused before the 
committing Magistrate ” may be received, in the discretion of 
the presiding Judge “ if such witness is produced and exa¬ 
mined, be treated as evidence in the case.” As observed by 
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CRIMINAL this court on more than one occasion, this section is a dia¬ 
logs cretionary one, but a Sessions Judge will not be justified in 
—J making this section an excuse £or accepting wholesale the 
depositions of witnesses recorded in the ,court of the commit¬ 
ting Magistrate. This view is emphasised in Annadura Iyer’s 
Criminal Procedure Code, page, 676, and the exercise of the 
discretion is subject to review by the High Court (11 B. H. 
C. E. 28.1, West, J.) In conclusion, we would hold that state¬ 
ments made by witnesses under Section 146, Criminal Proce¬ 
dure Code, in the presence of the accused are indicative of the 
truth or otherwise of .evidence of the witnesses duly examined 
before the committing Magistrate or Court of Sessions.. I 
need not in the present case consider the further application 
of the sections. 

29. Lastly, we have to consider the effect _ of the con¬ 
fessional statements Exhibits AA, AB and AC. These were 
withdrawn at the earliest opportunity. The confessions were 
all recorded on the same day. The 2nd accused in withdrawing 
his confession alleged it was due to ill-treatment and fear of 
the Police, arid he drew attention to an ulcer on his leg said 
to have been caused by the Police. In his confession he said 
it had been caused by a blow with a stick received from 
Kurijan. It appears the Inspector sent him to the hospital 
(prosecution 1 Ith witness, the Apothecary) to have "an old 
ulcer” looked to. The prosecution 11th witness says it is not 
ah old ulcer, but must have been 8 or 4 days old when he saw. 
This exactly tallies with the date of the arrest of accused, i. 
on 17th. I am not prepared to rely upon the confessions. 

. The confessions in the Mahazars, so far as they enabled the 
hidden weapons to be recovered, may, however, be receivable 
in evidence in accordance with Section 27, Evidence Act. 

30. I am of opinion that the circumstantial evidence in the 
case together with the statements <5f prosecution witnesses 3 
to 8 and 14 conclusively bring home the offence to the accused. 
The evidence of most of the prosecution witnesses being 
largely that of relatives or employees or tenants of 1st and 
2nd accused’s Karnavan has been distinctly modified to assist 
the accused. No doubt, the sympathy of these people were 
with accused by reason of the notoriously evil character of the 
deceased. 
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31. As to the offance committed, it may be said that if the f:!RIM ' rN ' 4 - L ‘- 
accused really meant to kill the deceased, they could have at jogs 
the outest knocked the deceased G-ovindan on the head, and, 
instead of lopping off limbs, lopped off heads. The argument is No ? 69. 
entitled to weight, but the wording of the Section 303 is such that, 

where a man lops off a limb, he must necessarily be supposed 
to know that the person so maimed must ordinarily bleed c° 
death, and if he gives a wound of this nature without regard to 
consequences, he must presumably have intended to have caused: 
the death intentionally. The question of reduction of sentence 
is more a matter for the exercise of His Highness' prerogative 
of mercy. 

32. We, therefore, convict 1st and 2nd accused under 
Section 301, Iravancore Penal Code, and ^sentence them to 
rigorous imprisonment for life. 

38. In the case of the 3rd accused, although We have the 
evidence of prosecution 14th witness, it cannot be said that 
there is sufficient corroboration against this accused, as there 
is in the case of the others. As has already been noticed, the 
confessional statements lie somewhat under a cloud. This 
accused.was, beyond being a friend of the other accused, in 
no way interested in seeing the deceased maltreated. A doubt 
exists in the case of the 3rd accused, and he is, therefore, 
entitled to the benefit of it. The appeal, as against his acquittal 
is dismissed. . 

34. I would conclude by saying that I think prosecution 
witnesses 12 and 15 should fee prosecuted for perjury. 

Sadasiva, Tyer, C. J. :— 

1. I agree with the conclusions of my learned brother, but, 
as this is a case in which we are interfering with orders of 
acquittal, and as some questions of law, on which there have 
Preen differences of. opinion, have been strenuously argued 
before us, I think it is due to the importance of the case that I 
should State my opinion briefly in my own language. 

2. The .facte of the deceased having- been insufferable 
rowdies could not justify their private murder, and I cannot 
hold that'the offence of the accused (if the facts are established) 
can fee brought under Section 303, so as to reduce it to culpable- 
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CRIMINAL } ujm j c ;jg no t amounting; to murder as the provocation (given 
1085 by the deceased’s systematically bad conduct), .though very 
'—grave, was not at all sudden, and it was not on account of any • 
Nofra! such mddea provocation and temporary loss of mental balance 
that the murders were committed. Though the intention of 
killing may not have been directly present to the minds of the 
prisoners, but only the intention to out off the leg of one and 
tlie hand of the other, if the intention was “ to cause such bodily 
injury as the offender knows to be likely to cause the death 
of the person,” or “ the bodily injury intended to be caused, 
is sufficient in the ordinary course of nature to cause death/ 7 
it is culpable homicide amounting to murder, unless it comes 
within the exceptions (Section 299, Clauses 2 and 3). 

3. As regards statements under Section 146 (Criminal 
Procedure Code), there is, no doubt, a string of authorities 
beginning with I. L. R. 6 Allahabad 542, which deprecate the 
Police ,fixing prosecution witnesses by having their statements 
taken under Section 164, British Criminal Procedure' Code, 
corresponding to our Section 146. With the greatest respect 
to those authorities, I confess myself unable to see why the 
Legislature put in that section at all if it was not intended to 
be used by the Police not only in cases where the witnesses 
might not be available afterwards, but also in cases where the 
witnesses might be afterwards tampered with owing to the 
influence of the accused’s partisans. The cases in 27 Calcutta 
295 and 29 Calcutta 483 clearly imply that such statements, 
made before a Magistrate (during the Police investigation), if 
the same Magistrate takes up the Police charge and takes the- 
evidence again for commitment, come under the wording of 
Section 288 (British Code, corresponding to 242 of our Code), 
and are admissible in evidence, provided, they were taken in the 
accused’s presence (whatever might be their value or even the 
value of statements made before the Magistrate after the 
Police charge itself, if they are retracted before the Sessions). 
My own humble opinion is that statements of witnesses taken, 
at the earliest opportunity in the accused’s presence are far, 
more valuable as evidence than the subsequent statements, and 
I would, therefore, give greater weight to such statements 
recorded under Section 146 than to the subsequent statements. 
We need not, of [coarse, follow the French Procedure, where 
4he Judge tries to browbeat and .cross-examine.. the accused. 
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to make him confess or disclose damaging facts,, but I think CRIMINAL, 
that the supposed principle of the English law to give all kinds 1085 
of facilities to every accused man to escape, need not be pushed 
to the extent of over-ruling by judicial dicta the plain object No. 69. 
of the Legislature in the enactment of Section 146, namely, 
the securing of the advantage of having evidence taken at the 
earliest opportunity if the Police think it necessary in the 
interest of justice. The English Legislature, finding that the 
old rules as to trials of the criminal cases frequently allowed 
guilty men to escape and innocent men to be punished, has, by 
the Prisoner’s Testimony Acts and similar Acts, given better 
facilities to criminal courts for the doing of substantial justice' 

I earnestly wish (for myself) that the Prisoner’s Testimony 
Act might be introduced throughout India, so that prisoners 
might be. examined and cross-examined, if they wish (but 
•without liability to punishment for perjury), and legitimate in¬ 
ference drawn against them if they refuse to be so examined, 
so that better justice might be done both to the Prosecution 
and the accused in criminal cases. By unconditionally shutting 
out the mouth of the prisoner as a witness, the innocent are 
sometimes convicted, and the guilty more often escape. In this 
connection I might be permitted to quote the following from a 
legal publication :— 

" It is said, for instance, that it is better that ninety-nine 
guilty men should escape than that one innocent man should 
suffer. That might all be very well for an age when a man 
might be hanged for stealing a few shillings or breaking into 
a game preserve, but it is, by no means, true to-day. If 
ninety-nine guilty men escape the harm they do to society 
by showing that guilt is not punished, is far greater than the 
•wrong of the possible punishment of . the innocent rnaD. If 
ninety-nine murderers escape out of ervery on e hundred, a great 
deal more than one innocent mart will lose his life by the- 
prevalence of the crime of murder thus Incited. 

"It was well enough to say that no man accused of crime 
could he required to testify against himself \fcen he was not 
permitted to testify in his own favour; but experience shows 
that in the long run truth is best determined when no reason¬ 
able source of enquiry is omitted. Now that the accused can 
testify in his own behalf, why should he not be examined and 
required to testify whether the evidence' criminates himself w ' 
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CRIMINAL no j; y The protection to the innpcent which is sought under 

1085 this provision is just as illusory as the protection to the in. 

tiocent sought to be secured by the other technicalities, which 
No. 69. lead in the end- to Lynch law, where he has no protection at 

all. Since he cannot be required to testify against himself, 

the Police authorities seek to obtain confessions by extra 
judicial examinations not subject to legal scrutiny. 

“ How much better it would be to bring the accused at 
once before an examining. Magistrate and take his deposition 
publicly. “ Where were you when the crime occurred ?" 
“ What were you doing ?” “ Explain your motives ?” Then, 

if any wrong- is done to the accused, it is done in the light 
of day and may be remedied, 

Manu lays equal stress on the punishment of the guilty as 
on the protection of the innocent:— 

“ A King is pronounced' equally unjust in releasing the 
man who deserves punishment and in punishing the man who 
deserves it not; he is just who always inflicts the punishment 
ordained by law.” 

“ Of that prince- who takes a revenue without restraining 
rogues, the dominions are thrown into disorder, and himself 
shall be precluded from a Celestial Abode.’’ 

I think, therefore, that a liberal interpretation should be 
given to the expression " before the committing Magistrate” in • 
Section 242 so as to include a Magistrate who takes evidence 
under Section 146 before the Police charge and during Police 
investigation and afterwards himself inquires for the purpose of 
commitment. 

4. In this view of the law, the statement made by the 
prosecution 14th witness (Exhibit S) is admissible as substan¬ 
tive evidence besides being, of course, admissible as 
corroborative evidence at the Sessions trial. The statements of 
prosecution witnesses, 12, andrI5 (Pulayas) are also admissible 
^Exhibits Qan4fl)„though the weight to be given to them is 
much diminished' bf* their-repudiation of the same subsequent¬ 
ly. I am inolined tobslieve, that thei 1st- and 2nd accused must 
have been, assisted hyi more than one accomplice. Prosecution 
witnesses 12 and* 15-who spoke tb- the presence of- the prisoners 
at the-place of offence in their: statements under Section 146 



servin' uxREi’oitTED Ducistoxs, 


345 


(prosecution 15th witness speaking even to the actual acts) are CRIMINAL 
living in the compounds of the 1st accused’s Karnavers close 1085 
to the scene of offence according to their original statements, 
which they afterwards modified by saying that the mother No. 69. 
and children, of 12th witness were residing in Thottavilugom 
compound of one of the Karuavers, and that tiie father of the 
15th witness lived in the Purayidom of the other Karnavari, 
while the witnesses themselves lived in other places. It is riot 
impossible that these witnesses who are dependants of the 
family of accuseds l and 2 know even more about that offence 
than they deposed to before the Magistrate in Exhibits Q and 
T. I have no doubt that these witnesses have grossly perjured 
themselves before the Sessions Court. 

The statements of accused, proved by Mahazars X and 
~W and prosecution 24th witness, so far as they relate to the 
finding of Exhibits M arid N (the stick and the chopper), are 
admissible in evideuce, and so far as they show that these were 
the instruments used in the commission of the. offence, but that 
portion of the statements in which accused 1 and 2 admit 
that they were the persons who used the instruments and 
committed the offences, is not admissible (see High Court 
Proceedings No. 272 of 1084). 

6. As regards the confessions of accuseds 1 and 2 (A A 
and A‘B) before the Magistrate, my learned brother thinks 
that there may be something in the 2nd accused’s statement 
before the Sessions, that the- uloerfound on his leg was caused 
by Police torture, and hence he does not wish to rely on the 
confessions. But before the Magistrate who took down AB. 
the 2nd prisoner stated that begot that injury and other slight 
injures in his struggle with the deceased Kunjen. 

7. I am, therefore, of opinion that the confessions A A. 
and AB might be given some wefght, though it may not be 
much owing to their having been retracted soon afterwards. 

8. The 3rd accused’s identification at the scene of offence 
by prosecution 14th witness (who is himself .not a particularly 
honest man, as shown by his evidence before the committing 
Magistrate) cannot be relied on without material corroboration 
by other circumstances. No instrument of offence was found 
by the Police as a result of the 3rd accused’s confession. He 
had no sufficient motive to join accuseds 1 and 2 in the offence. 
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CRIMINAL invert in the first statement of the defence 15th witness he 
1085 mentions 1st accused and two other persons whom he could not 
Appeal identify as struggling with Kunjen, and thus he does not impli- 
■ No - 69 - cate the 3rd ' accused whose retracted confession is, therefore, 
not corroborated by such numerous circumstances as lend 
weight to the similar confessions of prisoners 1 and 2. There 
is nothing to prove the proseccution case of conspiracy on the 
afternoon of the 16th Adi between the 3rd accused and the 
other accused, except the retracted confessions. I would 
therefore, give the benefit of the doubt to 3rd prisoner and 
acquit him. The accuseds 1 and 2 ought, of course, to get 
at least the punishment of rigorous imprisonment for life, as 
ordered by my learned colleague. » 

9. Finally, I would direct the trial clerk of the Sessions 
Court to make separate complaints against prosecution witness¬ 
es 12 and ( 15 for having committed perjury by their contra¬ 
dictory statements before the Magistrate under Section 146 
and before the sessions, such statements being set out in the 
complaint in the alternative. 
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Before Mr. Justice Govinda Pillui, 
and Mr. Justice Padmanabha Iyer. 

Beferred Case No. 4 of 1077. 

Sessions Case No. 6 of 1075, Trivandrum Sessions Court. 

23rd Makaram 1077. 

Head'l^karTakil, } '’ '™ for the SirUr ‘ 

Me. K. Gr. Sesha Iyer .Vakil for the Prisoner. 

Criminal Pncedure Code, Section 342—Statements before 
the committing Magistrate — When admissible in evidence in 
the Sessions Court. 

To use statements made before the committing Magistrate, the 
Judge mu9t have facts before him from which he has reason to doubt 
the correctness of the statements given before him, and he must also 
have other independent evidenoe to corroborate the retracted state¬ 
ments (12 T. L. R., Appendix 33). But, there is no doubt, that tho 
legislature in enacting Section 242, iCriminal Procedure Oode, meant 
such statements to be read as substantive evidence under the said 
circumstances. To maintain that such statements are admissihle only 
to contradict the testimony before the Sessions Court, and not as 
positive eVidence, would be to render Section 242 nugatory and 
superfluous. 

24 Madras 414, Followed. 



JUDGMENT. 


1. The accused in this case, a Christian woman aged 
about 31, has been convicted by the Sessions Judge of 
Trivandrum, under Sections 301, 307 and 309 of the Penal 
Code, for killing two of her infant children by throwing them 
into a wel’^for throwing into the well two other children of 
hers with the intention of killing them and for attempting to 
commit suicide by jumping into the same, on the morning 
of the 8th of.Alpasy last. The sentence of rigorous imprison¬ 
ment for life, which he has passed for the conviction under 
Section 301, has been referred to this court under Section 278 
of the Criminal Procedure Code. The prisoner has not appealed. 
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CRIMINAL but the re f e ,. enee ] ias bee,, argued before us by Mr. K. G. 

1077 Sesha Alvar, who was engaged by this court on her behalf 
Referred at ex P e,lse of Government. 

Case No. 4. ^ '[’ho accused bad 7 children, of whom two, viz v 

Marrial (a year and a half old) and Manas (3 years old) are 
dead. The prosecution witnesses 3 (Alice, aged 9 years), 
4 (Sheenal, aged 12), and 5 (Jacob, aged 12) and one Leeyal, 
aged 5 years and another are the remaining five children. 
The prosecution 10th witness is her husband, and witnesses 

6 and 7 are his brothers, the brothers-in-law of the accused. 
The 1st and 2nd witnesses are neighbours, the former living 
at a distance of 100 Dennus (1,000 feet) and the latter 
20 Dennus (200 feet) from the prisoner’s house. 

3. On the morning of the 8th of Alpasy last, between 

7 and 8 a. m., the cries of the 3rd and 4th witnesses attracted 
the 1st, 6th, 7th a,nd 8th witnesses to the prisoner’s house, and, 
on looking into the well which was 25 feet deep, and had 
about 2J Feet of water (see Exhibit A), they found at the 
bottom the prisoner and four of the children above named^ 
viz., Marrial, Manas, Leeyal and Alice, the 3rd witness. All 
were rescued by the witnesses 1, 6, 7 and 8, but within an 
hour after, the infants Marrial and Manas died. They and, 
Leeyal and Alice and the prisoner had serious marks of injury 
on their persons caused by falling into the well and the Medical 
Officer, the 9th witness, who made the post-mortem examination 
the next day (9th Alpasy), swears that the death of the two 
children Manas and Marrial was due to ■ drowning. The depth 
of water in the well was, it will he remembered, more than 
2J ft. (see Exhibt A which gives it as If cubits). These facts 
are admitted by the prisoner whose contention is that Manas 
having accidently first fallen into the well, she (the accused) 
with the child Marrial in her arms, forgetting herself, jumped 
in. The case for the prosecution is that, in consequence of 
quarrels with her husband, the lOfch witness, the prisoner, with 
the intention of destroying herself and her children, threw into 
the well, Marrial, Manas, Leeyal and Alice (3rd witness j, and 
jumped in herself. 

4. The only piece of direct evidence criminating the 
prisoner before the. Sessions. Gourt, was that of the prosecution 
2nd witness), a lad of 13 yeaj$ of age and, a,, student* who litres.- 
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some 200 feet to the south of the prisoner’s house. He swears ( - ,r RIMINAL 
that as he was cutting grass in the southern garden, he heard 1077 

the sound of something falling into the well in prisoner’s 
, 1 • , , , . Referred 

house, and as he looked that side he saw the prisoner first Case No. 4. 
taking up Leeyal from the Padippuraand throwing it into the 
well, and then doing the same with a younger child, which was 
in the Vadakkethu. He further says that he saw the 4th 
witness t'Sheenal) running away crying. He has given a 
consistent story throughout and has impressed the Sessions 
Judge as a truthful witness. There is nothing in his cross- 
examination to justify a suspicion of his veracity. Being a 
close neighbour, he was in a position to see what took 
place. 

5. Witnesses I, 6, 7 and S are the rescuers; and of them 
witnesses i and 8 are neighbours living within 100 Demme 
and 50 Denuus respectively. In this statement, Exhibit 0, 
before the Magistrate, which he admits in the Sessions Court, 
the 1st witness says that he has often heard the prisoner and 
10th wituess (her husband), qurrrel. And in the Sessions Court 
he admits that he has often heard the accused quarrel. Wit¬ 
nesses 1 and 6 state that when she was being taken out, the 
prisouer said “ I jumped in to die ; why do you takemeuur, ” 

These facts point to the prisoner’s motive and her determina¬ 
tion to destroy herself and the children, and therefore 'to a 
certain extent they corroborate the direct testimony of the 
2nd witness. If, as argued by Mr. Sesha Iyer, what she 
meant was to kill herself as her children died, her words 
would have been different, aud further, when she spoke as 
above, there was every chance of saving the lives of herself 
and children. Why should she then dissuade the rescuers, 
unless she had made np her mind to kill herself and the 
children ? 


6. The above is all the evidence before the Sessions 
Court directly criminating the prisoner. Though strong, it 
would bo unsafe to base a conviction for murder on that alone. 
The Sessions Judge was conscious of this. He was, however, 
of opinion that the chief witnesses for the prosecution, viz., 
witnesses 3, 4 and 5, three of the children of the prisoner, who 
fully supported the prosecution ease by their direct testimony, 
were tutored by the prisoner’s relations; and he has accord¬ 
ingly used their statements belere the committing officer. 
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CRIMINAL | Exhibits El, FI and Grl} under Section 242 of the Criminal 
1077 Procedure Code. . These statements are to the effect that the 
Referred P™ 01161 ' herself threw the children into the well and jumped 
Case No. 4. in herself. These statements, which were given on the 16th 
Alpasy, are 'in confirmation of similar statrnents (Exhibits E, 
E and Gr) given on the 9ih before the same Magistrate. The 
latter statements (Exhibits E, F and G) not being taken in the 
presence of tbe prisoner were discarded by the -Judge who 
seems to have been of opinion that (Exhibits El, FI and Grl,) are 
genuine statements which contain the truth, and that their 
retraction before him by the witnesses was due to tutoring. 
Mr. Sesha Aivar contends that these statements (Exhibits E?, 
El and G-l), were wrongly admitted and he cites in support of 
his argument 21 W. R. Crl. 49 and Weir, 3rd Edn. pp.,939 
aud 940 and I. L. R. 21 All. 111. 

7. In the first case cited, the conviction by the Sessions 
Judge was based entirely on the statements given before the 
Magistrate, and the Sessions Judge's inference as to their being 
true was a mere speculation not supported by any circumstance 
in evidence before himself. The court held that to use the 
prior depositions, the Judge must have facts before him from 
which lie has reason to doubt the correctness of the statements 
given before him, aud he must also have some other indepen¬ 
dent evidence to corroborate the retracted statements. The 
other cases cited maintain the same principle. We may cite 
a decision of our own court (12 T. L. R. App. 33) in support 
of the same view which is indeed supported by the plain 
wording of Section 242. To maintain that the jpviorstatements 
are admissible only to contradict the testimony before the 
Sessions Court, and not as positive evidence, would be to render 
Section 242 nugatory and superfluous, as the same purpose is 
served by tbe ordinary rules of evidence (see Section 145 of 
the Evidence Act). There can be.no doubt that the Legislature 
meant the prior statements to be read as substantive evidence 
in the case, where for the ends of, justice it is found necessary 
to do so (see I. L. R. 24 Mad. 414). The case just cited snows 
that oven the statement of one witness only before the Sessions 
Court would bo saflieiant corroborative evidence required by 
the rule,, and that the admissibility is not restricted to one 
particular statement or to the statement of one particular 
witness as one might be led to suppose from the wording of 
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the judgment of Straight, J., in I. L. R. 7 All. 862, which is toCRIMIlfAI, 
the following effect, viz!., “the section was never intended to be 1077 
used so as to enable a court trying a cause to take a witness’ 
deposition bodily from the Magistrate’s record, as the Judge has Case No. 4. 
done here, and ,to treat it as evidence before itself.” On the 
contrary, the section expressly says that the prior statement 
may, in the discretion of the presiding Judge, be treated as 
evidence in the case. 

8. In the present case, we have already seen that there 
was some corroborative direct testimony before the Sessions 
Court. The question then is whether there were circumstances 
in the case to justify the inference that the prior statements of 
the prosecution witnesses 4 and 5 were probably correct, and 
that the retraction before the Sessions Court was probably 
due to tampering. 

9. Mr. Scsha Aiyar argued that by getting the in¬ 
admissible statements (Exhibits E, F and G) recorded on the 
9th Alpasy,. the Police had in a manner bound down the 
■witnesses to a particular story, and that Police influence must 
be presumed when the statements Exhibits El, El arid G! 
were subsequently recorded. We find nothing in the case 
to support this theory, The failure to have the accused present 
when Exhibits E, E an d G were taken was evidently due to 
an .omission on the part of the Magistrate. The statement 
of the 2nd witness (Exhibit Dl) shows that the children 
(witnesses 3, 4 and 5) we?e taken away from the scene of 
offence on the 8th Alpasy by the prisoner’s father, and it was 
the latter that produced ■ them before the Magistrate on'the 
9th Alpasy when their statements were taken. Thus after 
the 9th for one full week’s time these children were in the 
custody of persons who, of course, were most interested in 
saving the prisoner from punishment. Again, Mr. Sesha Aiyar 
argues that the statement of the 4th witness ‘(Sheenal) in 
Exhibit FI to the effect that the prisoner pnt, the children 
into the welland jumped herself in consequence of a quarrel 
with her husband, and that she pursued the witness herself 
hut that she ran away, bears evident symptoms of Police 
tutoring. We see no reason for such a hypothesis. On the 
contrary, the 1st witness, one of the rescuers, who is certainly 
not hostile to the prisoner, swears that the 4th witness whose 
cries attracted himself and others to the spot spoke to him 
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CRIMrNALin the same way immediately after the rescue, long before 
the Police came to the spot, which was only next day. This 
statement of the 1st witness goes to negative the theory of 
Case"^^! Police pressure in the recording of Exhibit FI. That state¬ 
ment is confirmed by the 7th witness also. 

10. On the other hand, the story given by the 3rd, 
4th and 5th witnesses before the Sessions Court has traces 
of tutonmu As the well had a parapet wall more than two 
feet high it is not likely that the child three years old 
would have fallen in as he went to pluck flowers, as alleged 
by the witnesses before the Sessions Court. It does not appear 
that there were any flowers over the parapet wall as alleged 
by the 3rd witness so as to attract the infant three years 
old. Moreover, on carefully comparing inter se the two S6t& 
of statements, viz., Exhibits El, FI and G1 and the state¬ 
ments given before the Sessions Court, we find that the latter 
set is too much after the same model, which the former is not. 
The circumstances stated for the falling in of Leeyal and 
Alice, such as that they were holding each other as they 
peeped into the well, were evidently manufactured to account 
for falling of so many as four children at the same time with 
the mother, and show a wilful act and not accident. 

11. Wo, therefore, hold that there are facts in evideuce 
which justify the supposition that the witnesses 4 and o stated 
the truth in the prior statements (El, FI and Gl) which is 
to the effect that the prisoner threw four of her children into 
the well, on account of a quarrel which, according to the 
4th witness, took place the previous night between the prisoner 
and her husband, that she wanted to throw' the witnesses' 
also into the well and actually attempted to lay hold of one 
of them (the 4th witness) and that the witnesses ran away 
through fear. Their subsequent variation was due to tutoring 
by the relatives in whose keeping they wore from the date 
of the occurrence. As to the witnesses 6 and 7, oven before 
the Sessions Court they stated substantially as in their prior 
statements (HI and 11), and they did not think of Police 
pressure until a leading question on that point was put to 
them in cross-examination. 

12 From the ebservation mado in paras 9 and 10 ib 
will be clear that this view of tho prior statements is not 
based on mere speculation as 'in the case in 21 W. R. Crl. 49 
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and unlike the prior statements in that case, Exhibits Fl, G-ljCRIMINAL 
HI and II, clearly establish the prosecution case, as already 1077 
Stated. Referred 

Case No. 4. 

13. We, therefore, confirm the conviction for murder 
recorded by the Sessions Judge. By Section 3 of the Penal 
Code the prisoner, a woman, is not liable to capital punishment, 
and the only other alternative punishment which can he 
legally awarded under Section 301 of the Penal Code is im¬ 
prisonment for life. There is no extenuating circumstance 
to justify a recommendation for mercy on the ground that the 
accused’s motive was to take vengeance for the misconduct 
of her husband, seeing that the case is one of double murder 
of innocent children and of on attempt to murder two more 
children which providentially did not succeed, and that the 
prisoner obstinately persisted in destroying herself and the 

children. We, therefore, confirm the sentence of life imprison¬ 
ment proposed by the Sessions Judge for the conviction under 
Section 301. 
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Before Mr. Justice Kunhiraman Nair, 
and Mr. Justice Gocinda Pillai. 

Referred Case No. 3 and Criminal Appeal No. 33 of 1078. 

Sessions Case No. 4 of 1078, Parur Sessions Court. 

9th Vrischikam ] 078. 

ONNIALAN CUEMMEEVIK'—Appellant—Prisoner. 

SIRKAR—Respondent—Prosecutor. 

Mr. R. Srinivasa Aiysr... Vakil for the Appellant. 

L E ' r SSm^} ™ r,or **>*■»*“**• 

Penal Cede, Section 299, Exception (1)—Nature of the pro¬ 
vocation necessary to bring a given case within the exception. 

To give an accused person the benefit of Exception I (Section 299 
of the Penal Code), it ought to be shown distinctly not only that the act 
was done under the influence of some feeling which took away from the 
person doing it all control over his actions, but that that feeling had an 
adequate cause. Where, therefore, a person, provoked by his mother's 
omission to bring salt for his meal and by her breaking the pot when he 
remonstrated with her for her ommission, killed her. 

Held that that did not provide a sufficient cause for his losing his 
■self-control, and that the provocation was not such as to bring his case 
within the said exception. 

Lfdtw.KAs 4 } 

JUDGMENT. 

1. The accused in this case, a Pulaya, has been convicted 
of murder under Section 301, Penal Code, and of grievous hurt 
by the Sessions Judge of Parur, and sentenced to the extreme 
penalty of the law. The sentence has been referred to this 
Court under Section 278 of the Criminal Procedure Code, and 
the prisoner has put in a petition of appeal. He being poor, 
Sreenivasa Aiyen, a Vakil of this court, has been engaged to 
defend him at Government cost. 

2. The prisoner was living in a garden called Oorkanal, 
belonging to his master, the prosecution 7th ;witness. His 
mother, Cherookodi (deceased), and his brother’s daughter Kaji 
(also deceased) _were living with him. Prosecution witnesses 
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1, 3 and 4 are prisoner’s brothers, of whom the 3rd witness 
(Oonnyalan; is the father of the deceased Kali, and also of the 1078 
prosecution” 2nd witness. The 1st witness was living about 
200 feet to the north of the prisoner’s hut, the 4th witness Case No. 3 
about 120 feet to the south-west, and witnesses 2 and 3, about a j^ p ^ eal 
500 feet to the south of the same hut. (See the plan Exhibit 
M, which has been sworn to by the prosecution 8th witness.) 
Prosecution witnesses 5, 6 and 7, Syrian Christians, are all 
neighbours living within earshot of the prisoner’s hut. 

3. On the. 28th of Karkadakam last, at about 2 Naligas ^ 
after sun-set, on hearing the cries of Cherookodi (prisoner’s 
mother) and Kali (3rd witness’ daughter) from prisoner’s hut, 

the 2nd witness xan to the same, followed soon after by his 
father, the 3rd witness- They saw both the females above 
named lying dead inside the hut with deep and bleeding 
wounds on their heads, etc., and the prisoner standing enraged 
in the yard of the hut with ‘the^heavy knife. Exhibit E, in his 
hand. When he saw witnesses 2 and 3, the prisoner cut them 
with the knife, the former on the head twice and the latter 
(3rd witness) on the neck. The cries of these witnesses 
(2 and 3) attracted to the spot, the witnesses 1,4,5, 6 and 7, of 
whom the 1st witness who came first seized the prisoner by the 
waist and was helped soon after by the fith witness. The 4th 
witness santched away the knife (Exhibit E) from prisoner’s 
hands, all these witnesses bound the prisoner and secured him 
till daybreak ivhen fitnesses 1 and 7 gave intimation to the 
Police Station which was 14 miles off and from which a 
constable reached the hut for locai enquiry on the evening of 
next day, the (29th Karkadakam.) 

4. The above facts are proved by all the prosecution 
witnesses 1 to 7 who live very close (as already stated) and 
fully corroborate each other. They all say that, when question¬ 
ed, the prisoner said that his mother having brought his rice 
foY supper without curry or even salt he quarrelled, whereupon 
the mother dashed a pot on the ground and broke the same, 

, and that greatly incensed at this, he took up the heavy knife 
(Exhibit E) and cut her several times on the head, and did the 
same to Kali when she intervened and raised a cry, and that he 
cut witnesses 2 and 3 also fearing they would injure him. The 
witnesses saw the Chatty with the rice which prisoner was 
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CRIMINALeating arid also the broken pot and the knife E, with which 
1078 he said that he cat the deceased. 

R^rred 5. That Cherookodi, the prisoner’s mother, and Kali, his 
Case No. 3 niece died from the effects of the severe wounds seen on them, 
ail ^ P 33® al and caused by a heavy knife like Exhibit E, is proved by the 
evidence of the Medical Officer (10th witness) who made the 
post-mortem examination. He is corroborated by his certi¬ 
ficates (Exhibits N and 0) and the inquest reports (Exhibit I 
and J) prepared and sworn to by the prosecution 8th witness. 
There were so many as ten wounds on the head of Cherookodi^ 
and not less thau 4 on the head and neck of Kali. Of the 
former, the 10th witness is of opinion that the one on the crown 
of the head which exposed and injured the brain, and of the 
latter, the one on the neck of Kali which cut the tissues and 
the wind-pipe and severed the left carotid artery and the 
jugular vein were enough to cause death. The wounds on the 
person of 2nd witness were almost as severe as those on 
Cherookodi and Kali (see Exhibit Pj and though he was dis¬ 
charged after treatment for about 40 days, his life was in great 
danger. Exhibit Q also corroborates the evidence of the 
prosecution witnesses as to the 3rd witness too having been 
cut. 'That mortal wounds were inflicted on all the four in a 
most brutal manner on the night in question, and that two 
(Cherookodi and Kali) died of the same almost immediately, are 
beyond doubt. 

6. The prisoner’s admission to the prosecution witnesses, 
that they were inflicted by himself, is strengthened by the fact 
that he was seen by the witnesses standing by the wounded 
persons with the bloody knife (Exhibit E) in bis hand ready to 
cut down anybody that approached him till he was secured 
by witnesses 1, 4 and 5. The 7th witness proves that the knife. 
Exhibit E, is what he had given to prisoner for his work, and 
on chemical analysis, Exhibit E, was found to contain stains of 
mammalian blood (Exhibit T.) 

7. The said admission made to the prosecution witnesses 

‘ is fully confirmed by the prisoner’s confession to the Moovattu- _ 
puzha Magistrate on the very next day after he was taken 
into Police custody, viz,, the 30th of Adi (see Exhibit U). 
This confession contains the prescribed certificates. A few 
scratches on the prisoner’s neck wore noted 'by the Magistrate. 
These,-the prisoner stated, to because^, by the knife when he 



SELECT UNKEPORTED DECISIONS. 


S57 


attempted to cut his own neck with it (see Exhibit IT). There CRIMINAL 
has ■ been no allegation of Police torture either before this 1078 
court or the Sessions Court. This confession (Exhibit U) is 
evidently a repetition of what the prisoner admitted to the Case No. 3 
prosecution witnesses when he was seized almost in the very an ^ Q Ap | 3 eal 
act. He adhered to it (Exhibit H) in his statement at the • 
preliminary enquiry (Exhibit Y) on the 20th Kanni 1078. His 
retraction of the confession before the Sessions Court is coupled 
with a most improbable story that his wife and his brother’s 
wife committed the murder, or, as he stated further on, bewitch¬ 
ed him by their sorceries and made him cnt the deceased. The 
prosecntion evidence clearly proves that his wife was living 
away with her father from before Karkadakam. The prisoner’s 
story before the Sessions court, was inconsistent and obviously 
incredible. Before this Court to our repeated questions as to 
whether he had anything to say, his only answer was a prayer 
that he may not be hanged, but may be sentenced to im¬ 
prisonment. 

8. The evideuce’clearly establishes that the prisoner killed 
both Cherookodi and Kali by cutting them with the intention 
to kill. them. His Vakil urges that, as the prisoner was provok¬ 
ed by the absence of curry and salt for his rice and’ by his 
mother’s act in breaking a pot before him, there is at least a 
ground for awarding the lighter penalty, if not of reducing the 
offence to one of culpable homicide not amounting to murder 
by virtue of Exception 1 to Section 299. 

9. First, with regard to the killing of Cherookodi herself, 

there was obviously lio such provocation as will bring the case 
within Exception 1. The prisoner might have been very 
hungry after a hard day’s work, but the mere omission to bring 
salt, even coupled with the breaking of the pot, did not afford 
a sufficient cause for the prisoner’s losing his self-control. “ To 
give an accused person the benefit of Exception I, it ought to 
be shown distinctly not only that the act was done under the- 
influence of some feeling which took away from the person 
doing it, all control over his actions, bat that that feeling 
had an adequate cause ” (10 W. R. Criminal 26) " Where 

the punishment for a slight transgression of any sort is out¬ 
rageous in its nature either in the manner or the continuance 
of it, and beyond all proportion to the offence, it is rather 
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CRIMINALp, e considered as the effect of a brutal and diabolical 
1078 malignity than of human, frailty; it is one of the, true sym- 
ptoms of what the law, denominates malice; and therefore 
Case No. 3 the crime will amount to. murder notwithstanding such pro- 
an ^PP 3 eal vocation/’ (1 Bast P. 0. 234). ! 

10. Tested by these principles, the killing of Gherookodi 
was murder. But even if it were not so, the killing of Kali 
who gave no provocation whatever clearly could nob come 
under the Exception I, as it was intentional, and not caused 
by mistake or accident, which are the only grounds for miti¬ 
gating the offence of killing persons who do not give the pro¬ 
vocation. Where an accused killed A, whom he had no 
intention of killing, by a blow with a highly lethal weapo n 
intended to kill B, he was held guilty of the murder of 
A. 18 W. R. 78). 

11. The prisoner is guilty of two aggravated murders, 
one of which is a parricide. He further attempted to murder 
two others. We think that there cannot be a fitter case 
jn which justice requires that the extreme penalty should be 
inflicted, We, therefore, confirm the sentence of doath pro¬ 
posed by the Session^ Judge, and dismiss the prisoner’s 
appeal. 
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Before Dewan' Bdhadur ■ Veneobacharidr, Chief Justice, 
and Mr. Justice Padmanabha Iyer. 

Referred Case No. 11 of 1078. 

Session's Case No. 20 'of 1078, Parur Sessions' Court. 
12th Earkadakam 1078. 

SIREAR Versus VARK-KI AIPPU. 


Mk.’ A. M.. MUTTOkAYAGA'M PlLt'ily’T 
Assistant Head : Sirkar Vakil,-/ " 


■ ...Vakil for the Sirkar. 
Mr. K. G. Sesha Iyer .Vakil for the Prisoner. 


Insanity, temporary fits of—Bovs, far a ground for exem¬ 
ption from criminal liability—Burden of proof—Evidence Act, 
Bection 105 . 

Where a'person : Subject to fmhpcf.raTy fHs of insanity claims 
exemption from criminal -liability on' that grolmd, it should be proved 
that he was actually under the influence of such a fit at the time be 
committed the offence in question, and the burden of proving that the 
offence was not committed in one of "His ’lucid intervals, is onhim. 

Referred Case No. 11 of 1077, 

22 Ckfciitta 817, 

: 10-Bombay &12, 

23 Calcutta 608, 609, 


Judgment, 


1. This is a case submitted • for confirmation under 
Section 278 of the Criminal Procedure Code. The accused : has 
been.' fotmd'gliilty -tinder 'Sections -324-and ; 301 ; bf the Penal 
Codej'and'bbhtOiiCcd'to dreath by the Sessions Court-of Parnr. 
He hits' not 1 appealed. But,- at the'hearing before ns,-Mr. 
-K.' G. SeSha Ij-er, Who'Was-engaged here at Government 
Wist ’to- defaud ' r accused f was hehrd on-his behalf, .and the 
Assistant Head'Shkar Vakil on-behalf of-the Sirkar. 

2. The facets of' the prbsecdfibn'cUse ate briefly 'these:— 
On the evening of the'22iid iMedam last, 'the' 1 abC'Csed 'tveht 
to the house of prosecution' 1st "witness, and his younger 
RrotBer,' dne VWaJdidhau. '''He , '-'ltaktod Veiayudhan, ''who was 
'"then ehting 'jack-fnlit 'With' his vd^U^hter, -the ^prosecution 
2nd witness, • for "the •'•p&yi&etat 1 =of - r a 'few-ccfcackrams which 
"•1st witness; 'dwfed'Jhim , 'fbr‘ ,; cAdia'ns‘'|itutc'h’alsed. ' Velayiid-han 
ieplied'that his brother ; was : ‘taking ^Eanir‘inside, and-that-he 
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■CRIMINAL would be paid as soon as he came out. The accused, who was 
impatient, had an altercation and scuffle with Velayudhan, 

--- and in the souffle the accused with his knife, in a sort of 

Case No* 11 frenzy, stabbed Velayudhan on the abdomen and in both his 
forearms, inflicting four wounds in all. He also stabbed and 
caused hurt to the 1 st witness under the left thigh, when the 
latter interfered. On account of the wound on the abdomen 
Velayudhan’s- entrails protruded, and he died soon after. 

3. It is not disputed that Velayndhan died on the 
22nd Medam last, and it is not also disputed that ho died of 
wounds on the abdomen and forearms inflicted on him that 
day. Exhibit G is the certificate, drawn up on post-mortem 
examination of the corpse of deceased on the 23rd Medam. 
The cause of death is described therein as “ The incised 
wounds of the abdomen and hands caused by a sharp-pointed 
instrument, such aB the knife that accompanied the corpse.” 
The wound on the abdomen was 5 inches long, and divided 
the 8th and 9th cartilages of the ribs of the right side, and the 
greater portion of the small intestines with omentum, protruded 
through it. There were two incised wounds on the left 
shoulder, and one incised wound below. the right shoulder. 
The Medical Officer, who held the post-mortem, has been 
examined as the prosecution 3rd witness, and he says : “In my 
opinion Velayudhan’s death must have been the result of shock 
and haemorrhage consequent to the wounds, and that that 
death must have been more or less instantaneous.” He also 
adds that none of the wounds on Velayudhan were self- 
inflicted. The first witness, the elder brother of deceased, 
the 2nd witness, his daughter, the 4th and 5th witnesses, the 
daughter and wife of the 1st witness and the 6th and 7th 
witnesses, strangers who happened to go to the scene of 
offence on hearing cries, all speak to the wounding and death 
of Velayudhan. That Velayudhan, the younger brother of 
the prosecution lBt witnesss, died on the 22nd Medam last 
of stab-wounds inflicted on his abdomen and forearms, ia 
therefore proved beyond doubt by ample evidence. 

4. The main questions for consideration are who inflicted 
the wounds found on Velayudhan, under what circumstances 
were those wounds inflicted,! whether the plea of insanity 
■raised in the case has been established in evidence, and whether 
that plea, if true, exempts fcha accused front criminal liability 
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for his act. 'That the wounds were inflicted by the accused*-®*^®^ 
is not also seriously disputed. Although the accused pleaded 1078 
not guilty in the Sessions Court, he stated there that he was 
subject to attacks of unconsciousness, that he remembered Case No. 11 
having, on the 22nd Medam last, gone up to the house of the 
prosecution 1st witness up' to the gate with the? object of 
demanding payment of the Chackrams he owed him 'for 
cadjans, that he did not recollect what took place afterwards, 
that he thought that he saw with his eyes Velayudhen running 
about holding with his hands his entrails, and that he (accused) 
escaped from the place in fear of his life, and that he did 
not remember anything else. The accused was arrested by 
the Police on the 23rd Medam, and the next day he made a 
detailed confession of his guilt. He stated in that confession 
(Exhibit M) that in the altercation about the Chackrams, 
he struck the deceased with a coeoanut frond, that Yelayudhan 
laid hold of him, that there was a tussle, that both he and 
Yelayudhan fell down on the yard, that Yelayudhan got up 
and advanced against him, that he was seized with a shivering 
or trembling, that he felt a heaviness on the head, that he 
then drew out the knife which he had on his waist and stabbed 
Yelayudhan in the direction of his belly, that he remembered 
having only stabbed Yelayudhan once, that he did not re¬ 
collect whether he stabbed afterwards, and that he ran away 
after stabbing Yelayudhan. When at the close of the enquiry 
the charge sheet was read to the accused by the committing 
Magistrate, he said (see Exhibit N) that he heard that he 
had killed Yelayudhan, that he did not in a conscious state 
kill Velayudhan, that he was prepared to swear anywhere . 
that he did not kill Velayudhan when he was conscious, that 
he confessed his guilt before with the object of not causing 
inconvenience to his neighbours and the witnesses -who had 
giveu evidence, that he used to get attacks of unconciousness 
from his twelfth year, and that he did not know what all he 
would do then. In the Sessions Court, however, the accused 
pleaded Police torture as the cause of his first coufession of 
guilt to the Magistrate. That plea, however, has no foundation 
and is wholly unsupported by evidence. Exhibit M, the 
confession, may therefore be accepted as a voluntary state¬ 
ment. The prosecution witnesses 1, 2, 4, 5, 6 and 7 are eye¬ 
witnesses to the commission of the crime, and their evidence, 
idependently of the confession itself, fuily proves the prose- 
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CRIMINALctttion case. The 9th witness saw the accused running away 
1078 from the scene of the offence with the bloody knife in his 
^ hand, with his hands and abdomen covered with blood and 
Case^o 8 llfollowed by the 1st witness who was bawling out that the 
accused had stabbed and killed his younger brother and 
stabbed him also. The Sessions Judge has set forth and 
analysed the testimony of these witnesses and considered also 
the objections that might be urged against the statements of 
some of them. It is unnecessary to go over the same ground 
again. We fully agree with the lower court in thinking that 
the evidence of the prosecution witnesses may be safely relied 
upon. From the statement of the prosecution 10th witness, 
the mother of the accused, and of the lith witness, a 
neighbour, it appears that on the morning of the 28rd Medatn 
the 10th witness took the knife of accused and its sheath from 
his bed and concealed them under a heap of ashes, and that 
the villagers suspecting that accused was the murderer of 
Yelayudhan apprehended hitp in his house and detained him 
there with his hands tied up till the arrival of the Police to 
whom they handed over the accused as well as his knife and 
its sheath. The knife was on chemical examination found to 
contain traces of mammalian blood. A. plea of insanity ha 3 
been raised in the case on behalf of the accused, and that plea 
has to be next considered. In the first place, the allegation 
as to madness is not itself clear and definite. There is no plea 
that the accused was insane daring the enquiry or at the trial 
or afterwards. It is, however, urged that the accused used 
to get attacks of madness occasionally when he would lose all 
consciousness and behave like a madman and that it was in 
one of those fits that he must have committed the crime. The 
prosecution 10th witness speaks to the accused’s insanity, and 
-.her statement is the only evidence on the point. The 6th, 
^th and 9th witnesses, were also cited to prove insanity, but 
were given up as hostile. The 10th witness says “My son 
has got disease. It is sixteen years since the disease com¬ 
menced. Question : “ What disease is it ? ” - Answer : “ Some¬ 

times he will talk and act like a madman. The disease first 
commenced with an attack of unconsciousness. Afterwards, he 
would sometimes act like a mad or insane person. Once he 
jumped into a dry well. He used to beat and strike us without 
heeding the {act that we were his mother and brothers and sisters 
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r( Then, he would run about. Even if four (or five people lay holdCBIMINAI* 
of him, he could not be restrained. I had him treated by several 1078 
people. But, that was of no good.” The witness also says that ' 

her eldest son complained to the Police in Thulam last that Case Not It 
accused was behaving like a madman, and that it was difficult 
to control him, that the Police sent the accused to the 
Moovattupuzha Hospital, and that on the night following the 
murder the accused when sleeping struck the ground with his 
head, hands and legs. The elder brother of the accused has- 
not been cited as a witness. The physicians who are said to 
have treated the accused for his insanity have not been 
examined. The Moovattupuzha Medical Officer, who has been ■ 
examined for the prosecution, has not been questioned on the 
point. If, however, the accused was taken to another Medical 
Officer in Thulam last, that officer has not been cited as a 
witness. No neighbours or others have been examined to 
speak to the alleged open acts of madness committed by the 
accused. The 6th, 7th and 9th witnesses, when questioned 
about the prisoner's madness, stated that they were not aware 
of it and that they had never seen the accused behaving like 
a madman. In these circumstances, it is not safe to place 
reliance on the uncorroborated testimony of an interested 
person like the mother of accused. The accused, on being 
questioned by us as to what was the result of his being sent th 
the Moovattupuzha Hospital, said that he was discharged four 
days after, and that that was in Thulam last. But, even if we 
fully believe all that the 10th witness says, her statement does 
not show or lead to the inference that the accused was mad 
when he stabbed the deceased. It only shows that accused 
used to get attacks of madness occasionally, and that he had 
lucid intervals. In I. L. R. 23 Calcutta, pages 608 and 609, 
the Judges observe : “ But we are not prepared to accept the 

view as generally correct that a person is entitled to exemption 
from criminal liability under our law in cases in which it is 
only shown that he is subject to insane impulses, notwith¬ 
standing that it may appear clear that his cognitive faculties, 
so far as we can judge from his acts aud words, are left 
unimpaired.” It is not said that accused had any attack of 
madness immediately before the crime was committed (his 
striking the ground during sleep on the night of the 22nd 
Medam, spoken to by his mother was after the event, and was- 
not even followed by any lit of madness the next day), or that 
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CRIMINAL that attack continued after the occurrence. The plea, that tbs' 
1^8 accused was insane at the time of the occurrence, is itself more 

'-- a suggestion than a fact proved in evidence. The prisoner’s 

Case Null statement in his first confession as to his becoming' unconscious 
referred to in this connection by his Vakil is vague and 
indefinite, and the prisoner remembered and stated all the 
details up to his first stabbing on the abdomen. The burden 
of proving the existence of circumstances bringing the case 
within any of the general exceptions of the Penal Code is 
upon the accused, and the court must presume the absence of 
such circumstances (see Section 105 of the Indian Evidence 
Act). It is for the accused to prove that, at the time of 
committing the offence, he was, by reason of unsoundness of 
mind, incapable of knowing the nature of the act, or that he 
was doing what was wrong or contrary to law.” “ A mere 
doubt as to his sanity is not sufficient. The jury must be 
satisfied by the prisoner on whom the onus lies, that he was 
insane” (per Rolfe B.,Rog. V. Stokes, 3 C. aud K. 185). 
Where an offender has lucid intervals, the law will assume 
that the offence was committed in a lucid interval, unless the 
contrary is shown (1 Hale, P. C., 34). In regard to the 
burden and nature of the proof of insanity in cases like the 
present, we may refer to (Referred Case No. 11 of 1077 and 
I. L. R. 22 Calcutta 817 and 10 Bombay 512. We are, 
therefore, of opinion that the plea of exemption from criminal 
liability on the ground of insanity has not been made out. 
Xhe conviction of the accused for murder under Section 301 
of the Penal Code must therefore be confirmed. That the 
accused stabbed a.nd caused hurt to the prosecution 1st witness 
when he came out and interfered is also established by the 
‘statements of the prosecution eye-witnesses already referred to. 
.Exhibit II is the medical certificate, drawn np on examination 
o.l: one wound under the left thigh of the first witness, who 
hud to undergo treatment in hospital for six days to. get 
cured. The conviction of the accused under Section 324 is 
also correct. 

5. The last question for consideration is what is" the 
sentence that should be passed on the accused. The Sessions 
Judge has awarded the extreme penalty of the law. But, we 
do not think that the facts brought to light in the case justify 
that sentence. There are extenuating circumstances in the 
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cas^ The accused had no intention of killing Velayndhan.CRIMISTAL. 
There was no premeditation or previous preparation on his ^078 
part for the commission of the crime. The accused went to v "'—’ 
the house of the 1st witness and deceased to demand payment case No* It 
of money due him, and that not by deceased, but by the 
1st witness. When the accused told Yelayndhan that lie 
came there two or three days for the Ghackrams, and wanted 
him to get him his money, the deceased rushed out, crying 
“What Chackram? Which Chackram, Yaduka V’ which last 
word is a term of abuse, and attempted to lay hold of him. 

There was, therefore, ground for provocation. The accused 
sustained bruises in the fall. Yelayudhan got up, and 
advanced against accused and in the passion and frenzy of 
the moment, the accused drew out his knife, whioh 'happened 
to be in his waist-cloth, and stabbed deceased od the abdomen, 

- and the accused was so excited and furious at the time that 
•• he stabbed 'Yelayudhan three times more. It may be, as the 
accused says, he was seized with a trembling or shivering and 
he. perhaps forgot himself. We are, therefore, of opinion that 
the fit punishment to be awarded in this case is the lighter 
one provided by law for the offence of murder, and we would, 
therefore, change the sentence of death to one of rigorous 
imprisonment for life. 
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Before Mr. Justice Hunt and 
Mr. Justice Rama.chand.ra, Rao. 

Criminal Proceedings No. 6, dated 10th, Chingam 1085. 

Minor, whether competent to prefer a complaint for offences. 

Ther is no statutory provision disentitling a minor from complaining - 
against persons who have committed offenoes. 

Read the following letter No. 246, dated the 11th August 
1909, from the Sessions Judge of Parur, forwarding for the 
orders of this court calendar and copy of the judgment in. 
ciminnl case No. 830 of 1084, on the file of the Alengad 
Second Glass Magistrate, along with the records thereof:— 

“The facts alleged by the prosecution are that the accused, 
on 19—10—1084, demolished the outer-ceiling of Mangala- 
parambu house belonging to and occupied by the prosecution 
1st witness and dishonestly removed therefrom a brass lamp, 
spittoon and other articles, that they dishonestly removed 3 cows 
and 3 bullocks and that they dishonestly plucked jack fruits 
from the said Mangalaparambu compound. These acts amount 
to offences punishable under Sections 380, 456, 463 and 427 
of the T. P. G. 

“The complaint was originally lodged before the Police 
Station House Officer, Alengad, on 20—10—84. The Police 
accordingly conducted the investigation, made searches, and 
recovered most of the Thondi articles. They submitted their 
charge to the Second Class Magistrate on 15—11—84. The 
Magistrate examined the prosecution ‘witnesses and discharged 
the accused on 20—11—84. “The Magistrate bases his order 
of discharge on the sole ground that prosecution 1st witness 
is a minor, and that his legal guardian is his uncle, and not his 
father as alleged by the prosecution. The Magistrate concedes 
that the complainant is the owner of the house and compound on 
which the accused are said to have trespassed and from which 
they are said to have dishonestly carried away cattle and 
articles belonging to the complainant. The prosecution 1st 
witness swears that he is no longer a minor, and in the revision 
petition preferred by him before this court, he complains that 
he was not allowed sufficient time to produce evidence to prove 
that he is a major, and that his father, the 2nd witness, has 
been his guardian during xniuority. It so happened that the 
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<c accused ar6 his uncles, and the Magistrate thinks that the 2nd CRIMINAL 
accused is his guardian. The Magistrate does not consider the 1085 
evidence bearing on the alleged house breaking and theft, but p r '^^^ g3 
holds that as the prosecution 1st witness is a minor under the No. 6. 
guardianship of his uncle or uncles, the offences complained of 
need not be enquired into. 

f, 'I think the Magistrate’s view of the law is clearly 
erroneous.. There is no statutory provision disentitling a minor 
from complaining against persons who have committed offences. 

Minority up to a certain age may be a sufficient defence in 
criminal cases. Minora again are incompetent to compound 
offences. But the law does not prevent a minor from prosecut¬ 
ing a person who is guilty of serious offences. For these 
reasons, I should recommend that the order of discharge be 
set aside, and the Magistrate be directed to replace the case on 
Ids file and dispose of it according to law.” 

Read also the records of the case submitted therewith. 

The accused have not appeared in pursuance of the notices 
served on them from the Sessions Court. 

ORDER. 

We think the views of the learned Sessions Judge aTe 
correct, and we accordingly set aside the low^e'r court’s order 
and direct a re-trial. A., copy of the Judge’s reference will be 
sent to the Magistrate for his future guidance. 
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FULL BENCH. 


Before Sadasiva Tyer, C. J., Mr. Justice Hunt, 
and Mr. Justice Ramachandra Rao. 

Criminal Proceedings No. 11, dated 28—1—1085. 

High Court, power of, to interfere in revision with inter¬ 
locutory orders—Practical test. 

The High Court has power to interfere in any case in any of the 
lower courts at any stage of it; but such power will not be usually exercis¬ 
ed in pending cases. One practical test for determining whether such an 
interference would be justifiable is that a bare statement of the facts of 
the case without any elaborate argument should be sufficient to convince 
the court that its interference is necessary. 

Read Criminal Revision Petitions Nos. 9 and 10 of 1085, pre¬ 
sented by Vakil Mr. E. Ramier on behalf of aoused in Criminal 
cases Nos. 13 of 1085 and 372 ofll084 on the file of the Division 
First Glass Magistrate of Trivandrum, praying for revision of 
the orders passed by the said Magistrate, over-ruling the preli¬ 
minary objection raised by the said Vakil that, in as much as 
the accused was charged, not with substantive offences them¬ 
selves, but with attempts and abetments, the order of the High 
Court under Section 357, Criminial Procedure Code, is ultra vires, 
and henee the First Class Magistrate has no jurisdiction to 
proceed with the case No. 13 of 1085, and negativing the 
prayer of the accused that the prosecution may be asked to 
supply definite information about the offences with which he is 
charged in case No. 172 of 1084. 

On the 1st hearing, a Division Bench of this court, consis¬ 
ting of the Chief Justice and Mr. Justice Hunt, passed the 
following order on the 24th’instant:— 

" This and the connected petition are referred to the Full 
Bench for disposal.” 

On the above order of reference, a Fall Bench (the Chief 
Justice, Hunt aud Ramachandra Rao, J.J.) passed the following 
ORDER. 

Sadasiva Iyer, C. J. :— 

1. These are Criminal Revision Petitions by the only 
accused in two cases pending before the Division s First Class 
Magistrate, Trivandrum, The said Magistrate passed certain 
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orders on certain preliminary objections and petitions presented CRIMINAL 
by the accused, and we are invited to revise those orders. $085 i 

2. I do not deny that we have got the power to interfere in Proceedings 
revision at any stage of a case pending before a lower court. 

(See 10 Punjab Law Repoibs 106). But this court has held 
that such power will not be exercised usually in pending cases. 

(See Criminal Revision Petition 222 of Iu83). In 2o Calc act a, 
page 233. Their Lordships, said: “ No doubt, we have the power 
to interfere in any case, at any stage of it...But while, on the one 
hand, it is our bounden duty toprevent the harassment of parties 
by illegal prosecutions ; on the other hand, it is our duty to 
.allow proceedings in the subordinate courts to go on and take 
their natural course, unless there is any exceptional ground for 
our interference, because, if the rule was not limited in this 
way the result would be that it would be open to every person 
accused of an offence before a subordinate court to come up to 
this court at any stage of the case and as often as he likes .in the 
course of the trial and ask us to put a stop to further proceed¬ 
ings. Such a thing the Legislature could never have intended 
i.and such a thing would seriously imvede the speedy admini¬ 
stration of Justice .Without meaning to lay down any hard 

and fast rule, which it is as impossible as it is undesirable to do 
upon a question like this, we think we may say that one safe 
practical test would be this : namely, thaf. a bare statement ■ of 
tfie facts of the case without any elaborate argument should be 
Sufficient to convince this court that it is a fit one for its inter¬ 
ference at an intermediate stage.” The following remarks of 
Cockburn, Chief Justice, in the case in (1879) 5Q. B. I, at ptige 
5, will also show the reason of the reluctance of courts to 
interfere in revision in intermediate stages of a case. “We 
are applied to, while the case is under consideration, to interfere 

and direct the Magistrate as to the course he shall' pursue . to . 

control the. Magistrate in the conduct of the case .This is, in niv 

opinion, an application of a very anomalous character.” (In 
one of the petitions before us, we are asked to direct the 
Magistrate to pass an order calling upon the prosecution to 
give more details as to the facts oti which the charge is 
based.) 

8. I do not wish to record just now a final opinion on any of 
the points raised in these revision petitions before us, esper ally 
as some of the points seem to require CuusiJeratiuii, aud more 
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CRIMINAL especially because, if this Full Bench expresses such a final 
1085 decision on all or some of the points against the defence just 
Proeeedin a uow > t ' ie aucuse< ^ wight Be unfairly handicapped if in certain 
No. 11. contingencies he has to raise the same points after the cases 
leave the Magistrate’s hands. If, of course prima facie., the 
point of jurisdiction raised is so patently in. the accused’s 
favour that our interference in this stage can be justified in 
accordance with the practical test laid down in 25 Calcutta 
ease referred to above, we might feel no hesitation in exercising 
our extraordinary powers of revision. But after listening to 
the statement of the case and the able and pretty elaborate 
arguments advanced by the petitioner’s learned Vakil, I am not 
convinced that the case is a fit olio for this court’s interference 
at an intermediate stage. 

4. As I said berfore, I shall content myself with saying 
this much and refrain from saying more in the ultimate interest 
of the accused himself. The petitions will stand rejected. 

5. Before closing, I might make a slight reference to an 
argument finally advanced by petitioner’s learned Vakil to the 
effect that this court has got the power to review the exparte 
proceedings passed without notice to the accused (Mr. Swami- 
nutha Sastrv) by a Bench of this court under Section 357 of 
the Cvimiual Procedure Code. There can be no doubt that such 
a power exists in such cases, and that it comes under the 
inherent powers of this court as pointed out clearly in the case 
in 10. Calcutta L. J. Reports, page SO, decided by Their Lord¬ 
ships Justices Haviugtou and Brett. 

Sant, J. :— 

1 agree. 

Mamachandra Roia, J. :—■ 

1. These petitions were referred to a Full Bench by the 
order of the learned Chief Justice and brother Hunt. 

2. The main question in No. 9 is whether the Magistrate 
has jurisdiction to proceed with the case, or, in other words, 
whether the order of the High Court under Section 357 was 
vltra vires. The questiou in No. 10 is whether we should require 
the Sirkar Vakil to supply certain details about the offences 
imputed to the accused. 
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3. It may not be out of place to premise at the very CRIMINAL 
outset that we do not usually interfere in revision with. 1085 
interlocutory orders passed during , the trial of a case. But 

our revisionary powers under Section 326 are wide enough No. 11. 
to authorise us to interfere with such orders, whenever a proper 
case is made out. The question then is, what is the nature 
of the restriction to be imposed on our wide powers consistently 
■with the demands of reason, equity and justice, so as to secure 
to the subject the maximum benefit of such a power in such 
a manner as will not lead to cause any general inconvenience 
by permitting the coarse of a trial to be constantly hampered 
by transferring its venue at every intermediate stage (between- 
the initiation of proceedings and tfie final decision) from a 
subordinate court to the revisional court. 

4. Consistently with the above view, it was held in 
25 Calcutta 233 that the High Court will not interfere in a 
case during its pendency in a subordinate court, unless it is 
of an exceptional nature. One safe and practical test of its 
being of such a nature was held to be that a bare statement 
of the facts without any elaborate argument should be- 
sufficient to convince the High Court that the case is a fit 
one for its interference at an intermediate stage.. The same- 
view appears to have been taken, in 22 Calcutta 131, where, upon, 
the' admitted facts, the charges framed were unsustainable 
in law and the proceedings were improperly initiated. 

5. How do the facts stand in this case? Mr. Rainier 
argued that Section 357 of the Criminal Procedure ('ode doe# 
not authorise the court to order a prosecution for an attempt 
to commit or the abetment of any offence referred to in 
Section 173 of the Criminal Procedure Code. He relied upon 
20 Madras 8 in support of this contention. No doubt, the 
offence of abetment and attempt are not mentioned expressly 
in onr Section 173. It is also true that some time after 
20 Madras 8, the corresponding section of the British Code- 
was amended by including attempts and abetment. The fact 
of such amendment does not by itself necessarily mean that 
the scope of the section was otherwise not wide enough, for 
amendments are often made to remove obscurity or some- 
patent omission which has the effect of leaving the clear 
intentiou of the Legislatui’e unexpressed. In 16 T. L. R. App. 1, 
this court held that though Section 557, Civil Procedure 
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CRIMINAL Q 0 d ej did. not expressly give a right of appeal against orders 
1085 .passed under Section 307A of the Civil Procedure Code,. 

Proceedin - vet suc ^ a P°' ver existed. The section mentioned in Section 
No. 11. 1 73 relate to offences against the lawful authority of public 

servants or against public justice or to documents given in 1 
evidence.. The raison, detre of Section 173 applies equally- 
to an attempt or an abetment of the substantive offences, 
named in it. But penal statutes have to he interpreted strictly. 
Section 357 gives power to order the arrest of the person to- 
be prosecuted. A power whose exercise involves restraint 
upon the liberty of a subject may be rightly presumed to be. 
such as would not ordinarily be left by the Legislature in 
the hands of a tribunal without affording some express indi-. 
cation of its intention to confer such power. But whatever 
may be the effect of these and similar considerations on the 
powers of the court ordering a prosecution for abetment of 
offences under Sections 189 and 168, the case of an order 
to prosecute under Section 190 appears to stand on a different 
footing, and that section has been held to apply to cases 
of suborning evidence (in re Grangamma, 3 Madras Sessions). 
Under these circumstances, the prosecution cannot be stated 
to have been ordered without even a shadow of jurisdiction. 
I would therefore agree with the learned Chief Justice in 
saying that it is undesirable at this stage to interfere in 
revision in petition No. 9. 1 fully share the view of the 

learned Chief Justice in regard to the matter of petition No. 10- 
J'would, therefore, agree in rejecting both the petitions with¬ 
out expressing any opinion on the views expressed by the 
Magistrate about the applicability of para 2 of Section 170, 
and other kindred questions, as also on the question of the' 
power to review -final and other orders. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Sanhara Menem. 

Criminal Proceedings No. 44, dated 13th Kanni 1085. 

Appellate court, power of, to order a re-trial—Sections 
318(b) and 209 of the Criminal Procedure Code. 

There is nothing in the language of Section 318 of the Criminal Pro¬ 
cedure Code to limit the power of an appellate court to direct a re-trial to 
cases where the first oourt had no jurisdiction. 

Bead Criminal Revision Petition No. 20 of 1085, presented 
by Vakil Mr. K. G. Sesha Iyer, on behalf of the accused in. 
■Criminal Case No. 16 of 1084, on the file of the Division First 
Class Magistrate of Trivandrum .'appellant in Criminal 
Appeal No. 41 of 1084, on the file of the Sessions Court of 
Trivandrum}, praying for revision of the decision of the 
Sessions Jndge ordering a re-trial of the accused and disposal 
of the case according to law. 

Heard the arguments of the petitioner’s Vakil. 

ORDER. 

1. Mr. Sesha Iyer, for petitioner (1st accused), strenously 

argued that, under Section 818(b) of the Travancore Criminal 
Procedure Code (corresponding to Section 423(b) of the 
British Indian Criminal Procedure Code), the appellate court 
has no right to order a re-trial, except in a case where the court 
of first instance had no jusisdiction. .-He relied on the expres¬ 
sion “ re-tried by a. court of competent jurisdiction occurring in 
the section,” and contrasted it with the expression “ direct a 
new trial” (without the addition of the words “by a court of 
competent jurisdiction”) occurring in Section 2.09, and with 
the bare .expression " be re-tried”_in Clause (a) of Section 318 
itself. _ 

2. As clearly pointed out in 7 C. W. N., page 301, wa 
think that there is nothing in the language of the section to 
limit the power of an appellate court to direct a re-trial to 
cases.in which the first court had,no jurisdiction,, The mere 
addition of ,superfluous words for greater safety in one part,of 
a code, and the omission of such words in another part cannot 
be made the basis of an argument for restricting the jidaia 
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meaning of the words used. Nor could the origin of the 
words used with reference to the history of the previous 
legislative enactments (especially of British India) or the 
history of previous decided cases be looked into where the 
meaning is reasonably unambiguous. {Bank of England v. 
Fagliano). 

8. We reject the petition accordingly. 


Before 'Sadativa Aiye.r, Chief Justice., 
and Mr. Justice Hamarhandra How. 

Proceedings No. 43, dated 29th Eanni 1085. 

Trespass—Section 448, Penal Code—-Intention to annoy —' 
Nature of proof — Presumption. 

Under the rulings of this court a oriminal intention to annoy ought- 
ordinarily to be presumed in oases of treaspass, though the primary inten¬ 
tion was not to annoy, but to assert a right or a supposed right, every man. 
being presumed to intend the natural oonsequenoes of his acts. 

Read again Criminal Revision Petition No. 3 of 1085, 
presented by Vakil Mr. V. A. Ratnakrishna Iyer, on behalf of the 
complainant, in Calendar Case No. 281 of 1084, on the file of 
the Second Class Magistrate of Karunagappally, praying for 
the revision of the order of the said Magistrate acquitting the 
accused 7 in number (who were charged with the offences 
under Sections 448 and 427, T. P. C.) under Section 222, 
Oriminal Procedure Code. 

Read also the records of the case called for, and heard the 
arguments of the petitioner’s Vakil, and those of Vakil 
Mr. JJ; J.; John for the accused 1, 2 and 7. The accused 3 and 
4 to 6 have ,^pt appeared iu pursuance of the notices served 
on them. 
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The question for decision is whether the accused are 
guilty of criminal trespass in haying entered on land which 
apparently belongs to their branch at the expiry of the lease/? ’• *■ 

granted to complainant. The facts stated by the Magistrate: ^ 
clearly show an intention on the part of the complainant toU J 
bring the accused’s rig-lib to possession into controversy by'fe 
taking a lease from one who has apparently no present right 
to hold the property against the accused. If, under ttie ^^Ssss 

circumstances, the accused entered on the property, they could 
not be held to have done so for the purpose of annoying the 
complainant. In a recent Madras ease, where the village 
carpenter refused to perform the customary services for which 
an Inam was granted to him, and thereupon the village 
MunsifT entered on his portion of the said Inam, it was held 
that the offence of criminal trespass was not committed (s<-e 
Hindu, of 10th September, 1909. See also 27 Allahabad 298, 

26 Allahabad 194, and 19 Madras 240). In 14 T. L. B., 

Appendix 13, at page 16, it was held that to constitute a 
criminal trespass there should be present to the mind of the 
accused an overt criminal intention. The mere fact, that the 
complainant had raised seedlings alter the expiry of the term 
of his lease without the accused’s consent, would not constitute 
the entry criminal, as the object of the entry is only to secure 
possession, and not to cause annoyance. As remarked in 
19 Madras 240 at 241, "it is one thing to entertain a certain 
intention, and another to have the knowledge that ono’e 
act may possibly lead to a certain result.” 


The case law on the subject baa been fully considered by 
Ratigan, Judge, in 4 Criminal Law Journal Reports 293. He held 
that something more than knowledge of probable, or even of 
certain consequences, is essential, and that, in all cases, it must 
be proved, either expressly or by such necessary inference as 
excludes the possibility of any other hypothesis that the 
accused acted with the intent to intimidate, insult &c. The 
Full Bench, however, took a different view, and they held that 
a man is presumed to intend the natural consequences of bis 
acts; and if aunoyance must inevitably attend his acts, aud ha 
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CKIM117A.L d 0 es those acts without any reasonable justification, he must 
1085 be hold intend to annoy, even though he has no desire to 
P do so, and his only desire is to obtain some advantage to him- 

%\rBelf. In 14 T. h. R. it was laid down that the offence of 
criminal trespass is committed only when an overt criminal 
intent is present to the mind ’of the offender. A strict inter¬ 
pretation would require the intent to be proved clearly and 
conclusively as held by Ratigan, J. But it appears to -have 
been decided in this court that a criminal intention to annoy 
ought to be presumed in cases of trespass, though the 
primary intention is not to annoy, but to assert a right or a 
supposed right (Grl. Proceedings No, 57 o£ 1084). Accepting 
this ruling, we have still to see if the surrounding circum¬ 
stances of the case do not negative the presumption of criminal 
* intention (see the concluding remarks at page 328 of 4 Orl, 
Law Journal Reports.) I think they do. I would therefore 
dismiss the petition, 

Sadusiva Iyer, G. J. :— 

The complainant is the petitioner in revision. He was 
a tenant of the 1st accused's elder brother for 1083—1084 
and held over' possession after the expiry of the lease in the 
beginning of Medam 1084, and had planted some seedlings 
which would have grown to bearing only in Kanny 1085. The; 
accused, on 21—9—34, entered upon the lands on which the 
complainant had grown seedlings as above stated and 
destroyed, the seedlings. The Magistrate acquitted the accused 
saying in the last para of his judgmet: “Prosecution 

witnesses 3, 4, 5 and 6 speak to the occurence. As the 1st 
accused is entitled to enter on the land, no offence has been 
commited.” 

But, this court has held in Criminal Proceedings No. 
57 of 1084 (following 4 criminal Law Journal 293) that 
“a criminal intention to annoy ought ordinarily to be 
presumed in cases of trespass, though the primary intention 
was not to annoy, bat to assert a right or a supposed right," 
every man being presumed to intend the natural conse¬ 
quences of bis acts. In 18 T. L. R. 17!,' it was held that 
“the land-lord has no right to eject the tenant against the 
latter’s will without recourse to law. If land-lords are allowed 
1enter upon lands of their tenants after the expiry of 
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the lease terra, and while the tenant is in effective, occupation of CRIMINAL. 
the land by his having sown or ploughed the land, and j.085 
while the results of his agricultural operations are existing on^f — 
the land, it will give a premium to persons taking the law No, 43. 
into their own hands. If the lands are merely lying fallow 
when the land-lord peaceably goes and takes possession after 
the expiry of the lease, different considerations might arise, 
though even then, I am not entirely satisfied whether the land¬ 
lord could dispense with the tenant’s express consent to his 
taking possession. In the present case, the tenant had grown 
seedlings which were on the land at the time of trespass, and 
I think the acquittal was wrong as the accused’s act in 
destroying the seedlings clearly indicates their intention tp 
annoy and injure complainant, and was done against his 
will. 

3. But, as we rarely interfere in cases of acquittal, and 
as complainant has got his remedy by suit for damages, and 
the law (owing to certain Madras and Calcutta decisions) has 
been in doubt, 1 shalll refuse interference in this case. 
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Before Sadasiva Iyer, Chief Justice, 

■and Mr. Justice Ramachandra Rao. 

Proceedings No. 45, dated 2nd Thulam 1085. 

Magistrate, power of, to re-hear a case dismissed under 
Section 181 , Criminal Procedure Code. 

A Magistrate has power to re-hear a case dismissed under Section 
181, Criminal Procedure Code. The express provision in Section 304, that 
a dismissal shall not operate as bat, is decidedly in favour of this view. 
Probably, as a rule of practice, a revival of proceedings will not be allowed, 
except when new evidence is available. 

Read Criminal Revision Petition No. 41 of 1085, presented* 
by Vakil Mr. M. K. Govinda Pillai oil behalf of the complainant 
in Calendar Case No. 4 of 1085, on the file of the Additional 
Division First Class Magistrate of Trivandrum, praying for 
revision of the said Magistrate’s order dismissing under Section. 
181, Criminal Proceeaurc Code, the complaint put in by him 
which was for re-hearing of Case No. 195 of 10»4, on the file of 
the Division First Class Magistrate of Trivandrum, which was 
also dismissed under Section 181, Crl. P. C. 

Read also this court’s proceedings No. 341 of 1084, direct¬ 
ing the Division First Class Magistrate of Trivandrum to 
prosecute the complainant in the above case (No. 195 of 1084), 
for having brought a false charge against the accused knowing 
it to be false. 

Heard the arguments of the petitioner’s Vakil. 

ORDER. 

The question raised in this revision petition refers to the 
powers of a Magistrate to re-hear a complaint which was dis¬ 
missed under Section 181. The High Courts of Madras and 
Calcutta appear to be in favour of the view that a Magistrate 
may rehear a complaint on the same facts though a previous 
order under Section 181 stands unreversed (29 Madras 126 
and 36 Calcutta 415.) The Allahabad view, which is the 
contrary viow, though followed in 1 C. W. N. 57 and 185 and 
2 C. W. N. 290 and 28 Madras 255, has been expressely over¬ 
ruled by the Full Bench decision in 29 Madras 126. The 
Allahabad'view appears at the first blush to be in accord with 
the intention of the legislature which has authorised the High 
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Court to set aside an order of dismissal in the exeroise of their CRrMINA ^* 
revisionary powers, and is supported by the elaborate reasons 1085 
given by Mr. Justice Snbramonia Iyer, in 29 Mad. 126. But 
the express provision in Section 304, that a dismissal shall not ^45”®* 
operate as bar, is decidedly against the Allahabad view. 

Probably, as a rule of pratice, a revival of proceedings will not 
be allowed except when new evidence is available. (28 Cal. 

652 at 659). It follows that the Magistrate may re-hear a 
complaint, though it was dismissed ; but in this case it appears 
that the fresh complaint was put in after this court ordered the 
prosecution of the complainant for making a false complaint. 

We do not think it desirable to interfere in revision now, and 
direct a revival of proceedings in this case, as such a. step may 
hamper the course of the other prosecution, and as the com¬ 
plainant can give all his evidence in this case against him. 


Before Sadasiva Tyer , Cihef Justice,, 
and Mr. Justice Pamachandra Rao. 

Criminal Proceedings No. 46, dated 2nd Thulam 10861 

Penal Code, Section 224—{Escaping from lawptl custody )— 
custody of a peon to whom a judgment-debtor was entrusted to 
be taken to the jail with the warrant of commitment but without 
interim warrant for wtstody till handing him- over to jailor — 
Whether lawful custody. 

In execration of a decree the judgment-debtor was arrested and 
produced before court. The court ordered his commitment to jail. The- 
warrant of commitment to the jailor was handed over to a process-peoa. 
why was also directed.to -take the debtor- to the jail; but no warrant,, 
authorising the peon to keep the debtor in custody till his being handed, 
over to the jailor, was drawn up and given to the peon- On their way t* 
the jail, the debtor escaped, from custody, . ■ „ -i 
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CRIMINAL Held, that in the absence of a warrant authorising the peon to keep 

,77 him in custody till he was entrusted to the jailor (as prescribed by Civil 
C7TO Circular No. 70 of 1079), he was not in the lawful oustody of the prooess- 
froceedingt peon, and therefore his escape therefrom was not an offence under Seotion 
No. 46. 234, Penal Code. 

Read again Criminal Revision Petition No. 344 of 1084, 
presented by Vakil Mr. S. N. Krishna fyer on behalf of the 
complainant in Criminal Case No. 101 of 1084, on the file of the 
Second Class Magistrate of Kalkulam {appellent in Criminal 
Appeal No. 125 of 1084, on the file of the Division First Class 
Magistrate of Padtnanabhapuram), praying for revision of the 
appellate Magistrate’s decision confirming the conviction under 
Section 224, T. P. C., hut reducing the sentence of fine to (10). 
ten rupees, the original fine being rupees (50) fifty. 

Read also the reoords of the case called for, and heard the 
arguments of the petitioner’s Vakil and those of the Additional 
Assistant to the Head Sirkar Vakil Mr. A. Venkitarama Iyer 
for the Sirkar, on whom notice was served. 

ORDER. 

1. The point raised in revision is whether the petitioner 
was in lawful custody when he escaped. Mr, Krishna Iyer has 
raised the question for the 1st time in revision. It was not 
urged before the original and the appellate courts. 

2. The prisoner was produced before the Kuzhithurai 
Munsiff under a warrant of arrest in execution of a decree. 
The Munsiff ordered the prisoner’s committal to jail. Accord¬ 
ingly a warrant to the jailor was handed over to a process 

, peon of the court, -and he was directed to take the prisoner to 

the Nagercoil jail. That night the prisoner (escaped from the 
custody of the peon whon the latter let him out into the court 
compound for the purpose of answering the calls of nature. It is 
contended that as no warrant was .given to the peon empower¬ 
ing him to hold the prisoner in his custody till he was handed 
over to the jailor, the peon’s custody Was unlawful, and that 
prisoner was not fctalty of the offence dt escaping from 
custody. 

. S. In 1079 the High 'Court laid down a form of the 
warrant to be given to the process servers who were required 
to escort judgment-debtors to jail in pursaanoe to an order 
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of commitment under Section 227 of the Civil Procedure Code. CRIMINAL. 
No such warrant appears to have been made out in this case. 1085 
Section 327 appears to prescribe the arrest of a debtor as an 
essential preliminary to hiB committal to jail; para 5 of that 
Section makes this clear. Section 326 enacts what the contents 
of a warrant of arrest should be and thereby makes it clear 
that a written warrant authorising the arrest is essential. But 
the code does not in terms provide for a warrant being made 
out to authorise the detention of the judgment debtor pending 
the execution of the order of committal to jail. The learned 
Vakil, however, conteuds that, as the court has prescribed the 
form for an interim warrant of custody, the detention of a 
person without such warrant is unlawful. This contention 
appears to be sound. The circular prescribing this interim 
warrant was framod by the High Court under Section 591 of 
the Civil Procedure Code. The circular is not inconsistent with 
anything ,in the code. It is therefore within the province of 
the High Court to frame the circular. It t has the force of law 
only from the date of its publication in the Gazette. The 
circular appears to have been published in the Government 
Gazette of 16—3—80. It is therefore clear that the circular 
was in force on .the date of the prisoner’s committal to custody. 

Under the above' circular, there should have been issued a 
warrant to the peon to take the prisoner into his custody and 
deliver him to the jailor. In the absence of such a warrant 
signed by the proper officer of the court, the custody of the 
peon cannot be held to he lawful. We therefore set aside the 
conviction, and order the fine if realised to be refunded. 
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Before. Mr, Justice Raniachandra How. 

Criminal Proceedings No. 66, dated 16-3-1085. 

Penal Code, Section 381 — Cook, whether a servant—Whether 
the subject of the theft should be, in the, charge, of the servant to 
constitute the, offence under the section. 

A cook is a servant within the meaning of Section 381, Penal Code. 
In order to constitute an offence under the section, it is not necessary that 
the property stolen should have heen in the charge of the accused 
(servant). It is enough if he was the servant of the person whose propert y 

Bead calendar and copy of judgment in Calendar Case 
No. 38 of 1085 on the file of the Quilon Taluq First Class. 
Magistrate. 

The Taluq First Class Magistrate convicted the accused- 
of the offences under Sections 463 and 380, Travancore Penal 
Code, and sentenced him to rigorous imprisonment for 40 
days. 

The District Magistrate of Quilon passed the following 
remarks in the calendar :—" The accused, who is complainant’s 
cook, is a servant coming within the meaning of Section 381 ; 
and I cannot agree with the Magistrate in the reasons given 
by him for'not treating accused as a servant” 

The Acting Sessions judge of Quilon passed the following 
remarks on the calendar :— 

If I agree with the District Magistrate that the conviction 
should have been under Section 381. That section does not 
require that the property stolen should have been in the 
charge of the servant. It is enough if the accused was the 
servant of the person whose property he stole. (See also 
Mayne’s Crl. Law, p. 740 (3rd Edition). 

ORDER. 

The conviction will be altered from one under Sections 463 
And 380 into one under Sections 463 and 381, as suggested 
by the District Magistrate and the Acting Sessions Judge, 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Hunt. 

Criminal Proceedings No. 71, dated 23rd Thulam 1085. 

Criminal Procedure. Code, Section 20—Direction for con¬ 
current running of sentences — Legality. 

Section 20 of the Travanoore Criminal Procedure Code does not 
authorise a court to direct that sentences passed on an accused shall run 
concurrently, and therefore such direction by a Magistrate is illegal. 

Read the following letter No. 72, dated the 21st October 
1909, from Acting Sessions -Judge of Parur, forwarding for 
the orders of this court calendar and copy of judgment 
in Criminal Case No. 3 of 1085 on the file of the District 
Magistrate of the Cardamom Hills, with the records thereof :— 

“ The accused in the above case has been charged with 
and convicted of theft, committed on two occasions, viz., 7th 
September 1909 and 12th September 1909. The learned 
District Magistrate . sentenced him to six months’ rigorous 
imprisonment on each charge, the sentences to run concur¬ 
rently, 

“The facts of the case are that the accused, who was 
a postal-runner, removed from the 1 Mannar Post Office one 
V. P. parcel of the value of Re.l 8as. on the 7th September, 
and another parcel valued at Rs.25 on the 12th September, that 
the 1st prosecution witness (the Sub-Post-Master) reported 
to the 5th prosecution witness (the Station House Officer) on 
the 7th and 13th about the disappearance of the pracels on 
the two dates, that the Police arrested the accused, recovered 
the missing parcels, and sent up the accused for trial to the 
District Magistrate, who, after recording the evidence and 
taking the statement of the accused, has found that the accused 
committed the theft on the two distinct dates. 

“ It appears to me that Section 20 of the Travancore 
Criminal Procedure Code is against the Magistrate’s view that 
the sentences passed on the accused might run concurrently. 
The corresponding Section 135) of the British Indian Code 
(Act V of 1898) authorises a court to direct that sentences 
in.such oases might run concurrently. In the absence of any 
such provision in our Code, the punishment must commence, the 
one after t.lie expiration of the other. I would recommend 
that the Magistrate’s order above referred to be modified.” 
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CRIMINAL .(The Sessions Judge refers to the various ciVctfflr- 


1^85 stances of the case and says) “I think that an aggregate 
sentence of six months’ rigorous imprisonnlent would satisfy 
Pr< No 6 '7I. SS the ends of justice. 

“ I therefore request you to be so good as to submit the 
matter to the High Court, and favour me with their orders" 

Head also the reeords of the case submitted therewith, 

ORDER. 

We agree with the Sessions Judge, and convert thq 
concurrent sentences of six months into consecutive sentence* 
of 3 mouths each. 


Sefore Sadasiwt Iyer, Chief Justice, 
and Mr. Justice Sunt. 

Criminal Proceedings No. 78, dated 7th Vrischikam 1086. 

Sentence—Separate sentences and convictions—Offences under 
Sections 380 and 430, T, P. C., arising out of the same transaction 
—Section 60 of the T.P.0,—Section 2 of the Crl. Procedure Code. 

Where a person, charged with having gone at night to the complain¬ 
ant’s cattle-shed, killed the cow therein and stolen away the.carcass for 
the purpose of using the flesh, ijsas convicted of offences under Sections 
380 and 430, T. P. C., and sentenced to separate terms of imprisonment for 
each of the offences, 

Held, that separate convictkms might be entered ( but separate sen¬ 
tences could not be awarded. 

Read the following statement appended to letter No. 2, 
dated 16th November 1909, from the Acting Sessions Judge of 
Alleppey, fovwarding for the orders of this court calendar and 
copy of judgment in Criminal Case No. 29 of 1086, on.the file 
■of the First Class Magistrate of Alleppey, along with the 
records thereof :— ' 
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“ On the night of the 7th Chin gam last, the accused went CRIMIlirAI ' 
to the cattle-shed of the prosecution 1st witness, killed a 1085 
pregnant cow worth Rs.30, tied there and removed the cai ’ cass p ro ^^ lgs 
to a compound near the accused’s house for taking the flesh. No. 78. 
Offences under Sections 380 and 430. 

“ Mr. P. P. Kuriyan, the First Class Magistrate of 
Alleppey, convicted the accused under Sections 38n and 430, 

T. P. C., and sentenced him to two months’ rigorous imprison¬ 
ment under Section 380, and. one month’s rigorous imprison¬ 
ment under Section 430. 

“ The Magistrate’s order awarding separate sentences 
under Sections 380 and 430 seems to he illegal. 

“ In this case, the First Class Magistrate, in awarding 
Separate sentences under Sections 380 and 430, T. P. C., lias, 

I think, contravened the provisions of Section 60, T. P. 0.,, 
read with Section 20, Crirniual Procedure Code. 

“ The acts of the accused in killing the cow, and then 
removing it for the purpose of appropriating the flesh, are 
undoubtedly parts of the same transactions as to which the 
direction in Section 60, T. P. 0., is “where anything which is 
an offence is made up of parts, any of which is itself an offence, 
the offender shall not be punished with the punishment of 
more than one of snch offences, unless it be so expressly 
provided. 

“ Section 20, Criminal Procedure Code, which permits 
separate sentences to be awarded in cases of conviction of • 
several distinct offences at one trial, contains an explanation 
which runs as follows :— 

“ ‘Separate offences which come within the provisions of 
Section 60, T. P. C., are nob distinct offences within the 
meaning of this section. 

Illustration. 

“ A breaks into a house with intent to commit theft 
and steals property therein. A has not committed distinct 
offences.” 

“‘The effect of these sections seems to be that where, as 
here, the offence of the accused is made, up of parts, each of 
which is itself an offence, there may be a separate conviction 
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CRIMINAL“■ on all the counts, but there can be only one sentence 
1085 {14 T. L. E. Appendix 7). 

•Proceedings “ The learned First Class Magistrate therefore appears to 
No. 78. ^ p ave g 0n e wrong in awarding separate sentences in this 

case under Sections 380 and 430, T. P- 0. The offence, which 
it was the object of tbe accused to commit and which lie did 
commit, is an offence under Section 430, T. P. C., viz,, mischief 
by killing a cow. 

“ It seems to me, however, that the three months’ rigorous 
' imprisonment awarded to the accused by the lower court may 
be maintained as sentence passed under Section 430, T. P. C., 
and that, even in such a case, the sentence errs only on the side 
of leniency, as it is highly necessary that the serious act of 
the accused should be visited with a punishment which would 
act as a deterrent.” 

Read also the records of the case submitted therewith. 
The accused has not appeared in pursuance of the notice 
served upon him by the Sessions Court. 

OKDEft. 

We accept the reference (see also 11 T. L. E. App. 16 
and Criminal Proceedings of this court No. 70 of 1085). The 
combined sentence will be converted into a single sentence ol 
three months, as suggested in the order of reference. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Sankara Menon. 

Criminal Proceedings No. 90, dated 14th Vrischikam 1085; 

Penal Code, Section 427 — Mischief-—Good faith of the 
accused—Burden of proof—Presumption. 

In a case of misohief under Section 427, of the Penal Code, when, 
a plea of good faith is raised, the burden of proving the same is on the 
party; who raises it. It is not open to a Magistrate to presume good faith 
in the absenoe of proof. 

Read the following letter No. 65, dated the 21st Novem¬ 
ber 1909, from the District Magistrate of Qnilon, forwarding 
for the orders of this court calendar and copy of judgment 
in Calendar Case No. 21 of 1085 on the file of the Second 
Class Magistrate of Karunagappally, along with the records 
thereof. 

“ The Second Class Magistrate discharged the accused 
under Section 222, Criminal Procedure Code. A revision 
application was made here against the discharge. I perused 
the records. The parties are owners of adjoining properties. The 
complaint was that the accused destroyed and removed the- 
common boundary line b etween the lands of both parties, and 
joined a part of the oomplainant’s property with their own 
paddy land. 

“Exhibit A, Police Mahazar, as well as Exhibit B, Sur¬ 
veyor’s record of measurement, show that abupd existed and 
that it was removed, and that there is an excess in the extent 
of the accused’s property. 

“ Two witnesses for the prosecution have sworn to having 
seen the aceused’s tampering with and removal of the bound¬ 
ary. Prosecution 3rd witness was a mortgage-holder under 
accused in respect of their paddy land. He confirms the 
prosecution case regarding the existence of a boundary. The- 
Sub-Magistrate, however, held that the accused’s act with 
respeet of the destruction and removal of the boundary, was- 
done in good faith, and that therefore they are not liable for 
punishment. ’The plea of good faith has not been raised by 
the defence, far less proved. Where a plea of good faith is 
raised, the burden of proof is on the party raising the same ; 
and. as no* such pica has even been set u-p in the present case* 
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CRIMINAL(fj doubt whether it was legally open to the Sub-Magistrate 
1085 to presume the same in the absence of proof. It seems to 

ProoeedTn s me ^' at fc ^ e discharge 011 t ' ie g roun d °f accused’s good faith 
r No e . e 90. is incorrect. 1 shall thank you to lay the matter before the 
High Court, and favour me with their orders.” 

Read also the records of the case submitted therewith. 

ORDER. 

The reference is right. The order of discharge (which 
ought to have been one of acquittal) is set aside, and the case 
will be re-tried according to law. 


Before Mr. Justice Bunt, 
and Mr. Justice Ramachandra Row. 

Criminal Proceedings No. 133, dated 22nd Makaram 1085. 

Criminal Procedure Code, Sections 806 and 307—Transfer 
'of cases from me file to another—District Magistrate whether 
bound to give reasons in writing — Whether the whole evidence 
should be heard de novo after the transfer. 

The omission by a District Magistrate, when he transfers oases 
from one file to another, to record his reasons therefor in writing, does not 
vitiate the trial, and is at the most only an irregularity curable under 
Section 413, Criminal Prooedure Code. 

When a District Magistrate transfers a case to his own file from 
that of anther, he is not bound to hear the whole evidenoe de novo, pro¬ 
vided the acoused is not in any way prejudioed thereby. 

Read again Criminal Revision Petitions Nos. 113 and 114 
,of 1085 presented by Counsel B. S. W. Senathi Rajah on behalf 
of the accused Nos.. 1 and 2 in Calendar Case No. 4 of 1084 
on the file of the District Magistrate of Quilon (appellants 
in Criminal Appeals Nos. 86 and 87 of 1084 on the-file of the' 
Sessions Court of . Quilon), praying for revision of the order 
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of the Sessions Judge, confirming the conviction underCRIMINAL 
Sections 392 and 394, Travancoro Penal Code and the sentence 1085 
of two years 1 rigorous imprisonment and a fine of Rs.2U0 
and in default to undergo rigorous imprisonment for six months No. 133. 
by the District Magistrate on the 1st accused and rigorous 
imprisonment for the same period and a fine of Rs. 100 and 
in default to undergo rigorous imprisonment for four months, 
passed on the 2nd accused by the said Magistrate. 

Read also the records of the case called for and the argu¬ 
ments of the petitioner’s counsel and those of the Additional 
Assistant Head Sirkar Vakil Mr. A. Venkitarama Iyer on behalf 
of the Sirkar. 


ORDER. 

1. The chief point raised before us is that the District 
Magistrate erred when he took the case on his own file for 
disposal from that of the First Class Magistrate under Section 
406, Criminal Procedure Code, in nob having heard the whole 
of the evidence de novo. 

2. It is farther contended that he was bound under 
Section 407 to give his reasons for withdrawing the case to 
his own file, which he has failed to do. 

3. To take the last objection first. The Government 
order, Exhibit J, sufficiently explains the reason why the First 
Class Magistrate could not continue to hear the case, namely, 
his transfer elsewhere. The omission to record his reasons 
in writing does not, in any way, vitiate the trial by the District 
Magistrate, and at most is an irregularity which is cured by 
Section 413, Criminal Procedure Code. 

4. Chapter XLII makes special provision for the transfer 
of criminal cases from one Magistrate to another, and these 
provisions do not apply to Sessions Courts; hence the inapplica¬ 
bility of the ruling in 3 Bombay Law Reports 558. Section 406, 
Criminal Procedure Code, gives the District Magistrate power 
to transfer and withdraw cases from one Magistrate to another, 
and empowers him to take the case on his own file if he 
sees fit. “ He may enquire into it or try such otaes himself.” 
The scope of the enqniry is not limited thereby, and reading 
Section 261, Criminal Procedure Code, along with it, it is 
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CRIMINAL evident that he is not bound to ro-hear the whole case or any 
1085 part of it. The section gives him power to act upon the 
Proceed!^ s ev *^ eiice recorded by his predecessor, or if he wishes to re-hear 
No!l33. SS the whole case. The proviso to the section gives the High 
Court power to set aside any conviction based upon such 
evidence provided it is satisfied that the accused has been 
in any way prejudiced thereby. A like power is conferred 
on District Magistrates over Magistrates of the Second or 
Third Class. This view is further supported by the recent 
rulings of the Calcutta and the Madras High Courts See 35 
Calcutta 457 and 32 Madras 318. 

5. We see no ground for interference. Petition rejected. 


Before Mr. Justice, Ramachandra Rao, 
and Mr. Justice Muttmiayagam Pillai. 

Criminal Proceedings No. 136, dated 28th Makaram 1088. 

Sentenae-~Date of commencement—Acquittal order of the 
lower court quashed hy the High Court. 

Where an accused person acquitted by the Sessions Court was oon- 
Vipted by the High Court, the Sessions Judge doubted whether the sentence 
should oommence from the date of the arrest of the accused in pursuance 
of the order of the High Court, or the date of his production before the 
Sessions Court b'y the Police, and'referred thd mater to the High Court. 

Heid the sentence oommeiices from the date of the warrant com¬ 
mitting the prisoner to the jail. 

Read the following letter No. 26. dated the 22nd Makaram' 
1085, from the Sessions Judge of Qnilon r— 

“The 4th accused in Sessions Case No. 6 Of 1087 on the 
file of. this court was acquitted by this court, but the High 
Court on appeal quashed the order of acquittal, anti Sentenced 
hiitt.toia month’s rigorows imprisonment. 
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“In obedience to the order of the High Court, warrants CHIMIN A£ 
Were issued for the arrest of the said accused, and he was pro- 1085 
<3 need before this court on the 15th instant, he having been ' 'V 
arrested on the 12th. He has been .entrusted to the Cusba 
Police Station with the necessary warrants for the execution 
of the sentence. 

“I have a doubt as to the day from which the sentence is 
to the reckoned as running, viz., the 12th instant, when he was 
arrested, or the loth, when he was produced before this court. 

Pray for orders of the High Court.” 

ORDER. 

The Sessions Judge is informed that the sentence com¬ 
mences from the date of the warrant committing the prisoner 
to jail. Vide Calcutta Law Reports Vol. VI, page 439, for the 
Calcutta High Court’s answer on a similar reference. 


Before Sadasiva Iyer, Chief justice, 
and Mr. Justice Muttunayagam, PiUai. 

fcrimin&l Proceedings No. 149, dated 18th Kumbham 1085. 

Pencil Co'de, Sections 281 and $41—Entire obstruction of a 
public path by a fence—Whether an offence under Section 281 
or 341 of the Penal Code. 

4 partial obstruction of a public path by a fence is an offence- 
under Section'$81, Penal Code, and not under'Section 341, (9 T. L. R. 
Appendix 32). So also is an entire obstruction. Section 341 can be ’applied 
to an act on;a public irosd oniy-lf * jweWWtlcr -person is .restrained by 
another person from proceeding along that road. 

Read again Criminal Revision Petitions Nds. .181 and 182 
of 10S5, presented by Vakil Mr. A. Venkita Rao, on behalf of 
accused 1 and 2, in Calendar Case No. 8 of 1085, on the file of 
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CRIMINALfchg Trivandrum Taluq Second Class Magistrate (appellants in 
1085 Criminal Appeals Nos. 38 to 43 on the file of the District 
^- a f?* s * ra k 0 Trivandrum), praying for revision of the order of 
No. 149? the District Magistrate, confirming the conviction under Section 
841, T. P. C., and sentences of fines of Rs,5 and Re.I passed 
by the Sub-Magistrate on the said accused (Nos. 1 and 2) 
respectively. 

Read also the records of the case called for, and heard the 
arguments of the petitioner’s Vakil and those of the Assistant 
Head Sirkar Vakil Mr. P. Abraham for the Sirkar. 

ORDER. 

1. In these revision petitions put in by accused 1 and 2 
the only tangible legal question raised is contained in the 3rd 
ground of revision memo, namely, that the Magistrates (origi¬ 
nal and appellate) “ overlooked the circumstance that the act 
complained of, if true, amounted to a public nuisance, about 
which no such complaint” (under Section 341 for wrongful 
restraint) "will lie.” As regards the contentions of fact, we 
accept the concurrent findings of the lower court. 

. 2. It may be that as the path, obstructed completely by 
a fence, is found to be a public path (though not mentioned in 
the Sirkar accounts as such), the charge ought to have been 
under Section 281, and not under Section 341. In 9 T. L. R. 
Appendix 32, it was held that in the case of a partial obstruction 
of a public path by a fence. Section 341 is not applicable, but 
Section 281 (by mistake entered as Section 283 in the report). 
We think that the same principle applies to entire obstruction, 
and that Section 341 can be applied to an act on a public road 
only if a particular person is restrained by another person from 
proceeding along that road. 

3. However, though the section under which the conviction 
was held might he wrong, the accused have clearly committed 
the one offence or the other on the facts found, and as the fines 
are very light (Rs.o and Re.l) we refuse to interfere in 
revision, and reject the petitions, as there is nothing to prevent 
a private party from complaining of public injuries. 
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Before Sadasiva Iyer, Chief Justice, 
and Mr. Justice Ramachandra Row. 

Criminal Proceeding No. 151, dated 25th Kumbham 1085. 

Town Improvement and Conservancy Regulation, (Regulation 
III of 1076) Section 76—-Conviction for offence under—Whether 
■some punishment he it ever so slight, necessary. 

When once a conviction has been recorded, Section 118 of the T. I. 
Regulation leaves no discretion to the Magistrate to say he would not 
.pass a sentenoe in conformity with the provisions of the Regulation. The 
Magistrate is bound to inflict some punishment, be it ever so small. 

Read the following letter No. 35, dated 12th Kumbham 
1085, from the Sessions Judge of Trivandrum, forwarding for 
the orders of this court the records in Calendar Case No. 2 of 
1085, on the file of the District Magistrate of Trivandrum :— 

“The records in Calendar Case No. 2 of 1085, District 
Magistrate’s Court of Trivandrum, were called for with a view 
to -ascertain whether the view of the law taken by the District 
Magistrate and the sentence awarded by him were sustain¬ 
able. 

“ 2. The accused in this oase (Mr. T. Padmanabha Row) 
has been convicted by the District Magistrate under Section 76, 
Town Conservancy and Improvement Regulation (Regulation 
III of 107-6), -for having cycled without lights at about 7.15 p. m, 
on the 15th Thulam 1085, along the public road near the 
Mahomedan Mosque, Cantonment. The District Magistrate 
■observes in his judgment:—“I inspected the place on two 
nights to see and personally satisfy myself as to the normal 
state of illumination at the point in question, which, as I said 
already, must be at and near the crossing of the two roads. 
I found the street lamps lit with gas on either side of the 
crossing, and that that portion of the road was well-illuminated 
■as much as ordinary moon-light would have done. But, the 
wording of the section would not accept anything but moon¬ 
light or any other light as a substitute for carriage light. 
On technical grounds, a conviction cannot be helped, and is 
recorded against the accused under Section 76 of the Regu¬ 
lation. But, in regard to the sentence, I consider that 
having regard to the position of the accused and the Special 
extenuating circumstances of, the case) a warning would quite 
serve the ends of justice. Ordered accordingly.” 
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CRIMINAL. “ 3, I think that the evidence in the case and the 
1085 wording of the section support the conclusion, arrived at by 
the District Magistrate that a conviction must bo entered 
against the accused. But, I do not think that the view of the 
District Magistrate in regard to the, punishment, awarded;: by 
him is sustainable, in law. It seerns to.me that the,distinction 
drawn by the District Magistrate, between the words “ shall be 
punishable” and,the words “ shall be punished” is not correct. 
I think that these expressions are used as synonymous,. 
Further, Section 118. of the Town Improvement: Regulation 
enacts that “all punishments provided in this Regulationshall- 
be awarded on confiotion before a, Magistrate.” This: makes it 
clear that once, a conviction has. been recorded, the law. leaves, 
no discretion to the Magistrate, to say that he would not 
pass-a sentence, in conformity, with, the provisions j of. the. 
Regulation. 

“ 5. In this case, granting that: the District- Magistrate 
was right in adopting the procedure, he took in satisfying 
himselfias to what the. state, of the- light: might have been at 
about 7.15 r. m. on 15th Thulam 1085, on the road in question 
fvide the.observations. of tba. Privy Council in 31 Bombay -381 
at;pages 391 and 3.92). and 'taking, it that his inference, as to 
the-state of the,ilIuminatiop..at that part of,tbaroad, where,the 
accused was., seen, eyeing, without lights, on the night, in 
question, is a correct.one, these fa.cts would, I think,..only go in 
mitigation jO.f th& punishment •provided, by the Regulation. 

“6. I, therefore, consider that the District Magistrate 
was bound under the law to impose a fine within the limits 
prescribed by the section whatever be the amount thereof. 

“ 7. Further;,, I find that, the deposition , of prosecution 
1st witness taken on. the , 23rd Vrischikam 1085 ha® , not been 
signed by the District Magistrate as., required, by Section 206, 
Criminal Procedure, Code.” 

Read also, the records of the.case submitted therewith. 
ORDER. 

Sadasiva Iyer, C. J, :— 

Whether we are prepared to accept the Privy Counoil 
observations in the Bombay -case, mentioned by the Sessions 
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Judge'in his referring 'order (I myself, with greatest respectCBIMIKiL. 
thinking that the said observations are too strongly and 1085 
■widely expressed), the District Magistrate’s not having imposed 
■a nominal fine is wrong, as pointed out by learned Session^ No. 151.. 
Judge, whose observations ivill be sent to the Magistrate fo r 
information ; and future guidance. 

The Case being of a trivial nature, we do not think it 
necessary to interfere in revision by taking any further steps 
in the ease. . Let the records be returned. 

Bamachandra Bow, J. :— 

I agree. 


Before Sadaeiva Iyer, Chief Justice, 
and Mr. Justice Ramachandra Rao. 

Criminal Proceedings No. 155, dated 27th Kmnbham 1085. 

Court Fee Regulation, Section 21—Court fees paid by the’ 
complaianant on his complaint—Whether to be ordered to be 
realised from the accused as part of the fine or in addition to if— 
Section 422, Criminal Procedure Code. 

The amount of oourt fees awarded by a Magistrate to a oomplamant 
must be in addition to the fine imposed on the aooused for the offence, and 
not as part of the fine. 

Read the following letter No. 28, dated 26th February 
1910, from the District Magistrate of Kottayam, forwarding for 
the orders of this court calendar and copy of judgment ins 
Calendar Case No. 151 of 1085. on the file the Meenachil 
Second Class Magistrate. 
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CRIMINAL '‘The point which I would bring to the notice of the High 
1085 Court is that portion of tho judgment, where the Sub-Magistrate 
directs that out of the fine of Rs.30 the complainant shall be 
r No. e i55? 9 paid Rs.15 to cover his court and Vakil’s fees. Although the 
award is apparently consistent with Section 422 of the Criminal. 
Procedure Code, the same does not appear to be in accord 
with Section 21 of the Court Pees Regulation, which lays down 
that the amount of court fees to be awarded by a Magistrate 
should be in addition to the fine imposed for the offence, and 
that the court fees should not form part of the fine.” 

Read also the calendar and copy of the judgment in the 
said case submitted therewith. 

ORDER. 


The reference is accepted. 

The fine imposed on the accused will be reduced by the 
fee paid on the complaint, and the accused will be ordered to 
pay such fee in addition to the reduced fine, besides Rs.15 
minus such fee as compensation out of the fine. Magistrate’# 
Order is modified accordingly. 
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Before Mr. Justice Hunt, 
and Mr. Justice Muttunayagam Pilloti. 

Criminal Proceedings No. 160, dated 29th Kumbham 1085. 

Criminal Procedure Code , Section 366 — Maintenance. 

Absence of ostensible means is no just ground for withholding main¬ 
tenance to the children. The father who brought the child into the world 
should work and maintain it. 

Read again Criminal Revision Petition No. 183 of 1085 
presented by Vakil Mr. M. K- Govinda Pillai on behalf of the 
counter-petitioner in summary case No. 2 of 1085 on the filo of 
the Division First Class Magistrate of Kottayam, praying for 
revision of the order of the lower court, awarding a sum of 
Rs.5 towards maintenance for each of the children (2 in num¬ 
ber) per month. 

Read also the records of the case called for and heard 
the arguments of the petitioner's Vakil and those of Vakil 
Mr. M. V. Ittycheria for the counter-petitioner. 

ORDER. 

1. We see no reason for questioning the correctness of 
the lower court’s finding that the counter-petitioner married 
the petitioner and had two children by her. 

2. Because a man has no ostensible means, it is no ground 
for withholding maintenance ; since he brought the children into 
the world he must work for them and earn something for their 
maintenance. 

3. The evidence goes to show that the counter-petitioner 
has some means, although he professes to be a poor man. The 
only point is whether the sum of Rs.10, i. e., Rs.5 for each 
child, one of whom is 3 years and the other 10 months, is not 
somewhat excessive. From the month's estimate and that 
dedncible from the evidence of P. W. 1 to 3, we think the sum 
of Rs. 7 will be sufficient, i. e., allowing Rs. 3| for the main¬ 
tenance of each child. 

4. The. petition is to this extent allowed, t and the lower 
court's order accordingly modified. 
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Before Mr. Just'iee Brant, 
and Mr. Justice. Muttunuyagam Piilai. 

Criminal Proceedings No. 168, dated 29th Knmbham 16861 

Criminal Procedure Code, Section 304 — Whether an order 
of acquittal under Section 225, Criminal Procedure Code, operates 
as a bar to a fresh trial. 

A person who meddled with a public road, and by such meddling 
.flooded a field, was charged with an offence under Section 281, T. P. C., by 
the owner thereof. The complainant subsequently withdrew the com¬ 
plaint, and the accused was acquitted under Section 225, Crl. P. 0. 

A Public Servant (a D. P. W. Maistry) then brought a charge against 
the very same person for an offence under Section 432, T. P. C., in respebt 
of the harm done to public property arising out of the same facts as in the 
previous charge. It was contended in revision before the High Court that 
the previous order of acquittal under Section 225 was a bar to the subse¬ 
quent proceedings. 

Held that since the complainants were different and the offences 
distinct though arising out of the same set of facts, there was no bar. 

Read again Criminal Revision Petition No. 154 of 1085,. 
presented by Vakil Mr. M. V. Ittychria on behalf of the 2nd 
accused in Calendar Case No. 5 of 1085 on the file of the 
Second Class Magistrate of Thiruvella, praying for 'orders that 
the proceedings taken in the case are contrary to law, as he 
^theaccused) was previously acquitted under Section 225 for 
the same offence in Calendar Case No. 420 of 1084 on the file of 
the same Magistrate. 

On a first perusal of the said petition a Division Bench, 
passed the following order on 7—6—85. 

“Notice to the Head Sirkar Vakil and complainant. Records. 
Stay all further proceedings till this revision petition is. 
disposed of.” 

Read also the records of the case called for and heard the- 
arguments of the petitioner’s Vakil and those of the Additiona 
Assistant Head Sirkar Vakil Mr. A. Venkicaramler on behalf 
of the Sirkar. The complainant has not appeared in pursuance 
of notice served on him. 
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1. in, our- opinion, i 
ing in-this case. 


ORDER. 

i: sufficient grounds; exist for interfBr 


2. The contention before us is that. Section 304, Criminal 
Procedure Code, is a bar to the proceedings now pending before 
the lower court. 


3. Mr. Ittyoher-ia has-produced-here-the complaint and 
the judgment in C. C. No. 420 of 1084, on which his contention 
•of bar is based. We find from these that the charge, then laid 
was under Section 281, T. P. C., and then the complainant was 
a private person. The injury complained of was damage done 
to the complainant’s fields by flooding it. The accused’s act 
intermeddling with the public road is mentioned, no doubt, iu 
the complaint, but the injury thereby caused to the public 
which consitutes an offence under Section 432, T. P. C., was 
not enquired into by the Magistrate. The complainant with¬ 
drew his complaint, and the Magistrate thereupon acquitted 
the accused under Section 225, Criminal Procedure Code. 

4. The complainant in the case now pending is a 
Government servant (a D. P. W. Maistry), the charge laid 
against the accused is for the offence under Section 432, and 
the injury complained of is that done to public property. 

5. Mr. Ittycheria argues that, though the offences enquir¬ 
ed into in the two cases are undoubtedly different and the 
parties injured are also distinct persons, as the facts are 
common to both cases, Section 304, Criminal Procedure Code, 
operates as a bar to the present trial. 

6. In a case not very dissimilar to the present, Aikman, 
Judge, said :—“ In my opinion, the so called acquittal is, under 
the circumstances, no bar to the trial of the present charge. 
The Magistrate’s previous finding amounted to this that there 
-was no complaint before him of which he could take cognizance- 
If it were necessary , I should have no hesitation in setting 
aside the previous so called acquittal, and directing the present 
trial to proceed. (Vide Queen Empress v. Bulwant). But I do 
not think this is necessary, and I content myself with dismissing 
the application.” I L. R. 31 Allahabad pp. 317, 318. 
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CRIMINAL 8. Following the above ruling, we might, if it were neces- 
1085 sa T) set aside the previous acquittal and direct the present 
v—proceed. But in our opinion that course is unnecessary. 

^Noflts.* 8 We think, the present case falls within Sub-clause (2) of 
Section 304. The charge now. pending is for a distinct offence 
from that tried in the former case, and is one which might 
have been made against the accused on the former trial under 
Section 212. In such circumstances, the previous acquittal is 
of no avail to the accused—Vide 23 Cal. 174 at ,page 178 and 
1 Bom. L. R. 15. 

8. This application for revision is, for the [above reasons, 
dismissed. 
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